Fair PorLiTicaL PracTices CoMMissIioN
428 J Street o Suite 620 ¢ Sacramento, CA 95814-2320
(916) 322-5660 o Fax (916) 312-0886

July 30, 2013

Diane Fishburn

Olson, Hagel & Fishburn
555 Capitol Mall, # 1425
Sacramento, CA 95814

Re:  Your Request for Exemption
Our File No. 0-13-002

Dear Ms. Fishburn:

You represent Mr. Davis Riemer, a member of the AC Transit District Retirement System.
You have requested an exemption from the requirement that Mr. Riemer disclose certain sources of
income required by Section 87207 of the Political Reform Act (the “Act™).!

The purpose of this letter is to inform you that I have reviewed the filed Assuming Office
Statement of Economic Interests (hereafter “SEI"”) and your explanation of the legal basis for
withholding the names of certain of Mr. Riemer's clients from disclosure. | have determined that
nondisclosure is justified in this limited case based on the facts you have provided.

In your letter of May 24, 2013, you stated:

e Mr. Riemer owns an investment advisory business, DHR Investment Counsel, Ltd. (DHR).
DHR is a registered investment advisor with the Securities and Exchange Commission (SEC)
under the Investment Advisers Act of 1940.

® Mr. Riemer’s clients are individuals and families. He has one corporate client, but that client is
located, and doing business, outside the District’s jurisdiction and would not otherwise come
within the disclosure requirements applicable to Mr. Riemer.

e Mr. Riemer assumed office as a Board Member of the AC Transit District Retirement Plan on
April 15,2013. On May 15, 2013, Mr. Riemer filed his Assuming Office SEI.

' The Political Reform Act is contained in Government Code Sections 81000 through 91014, All statutory
references are 1o the Government Code, unless otherwise indicated. The regulations of the Fair Political Practices
Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations. All
regulatory references are 1o Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.
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* Inlieu of identifying the clients of his business who might otherwise meet the disclosure
threshold in the law, he attached the following staternent:

“I'am not disclosing the identities of the individual clients of my business,
DHR Investment Counsel, Ltd, (DHR). DHR provides investment advisory
services, and I am a registered investment advisor with the- Securities and
Exchange Commission (SEC). Asa registered investment advisor, | am subject to
the SEC privacy rules promulgated under Section 504 of the Gramm Leach-Bliley
Act. Under these rules, registered investment advisors are prohibited from
disclosing any non-public personal information about their individual clients
without those customers’ prior express permission, Since DHR is compensated
for its services based upon a percentage of a client’s investments under
management with the firm, disclosing that an individual is a client of DHR would
disclose that the client had at least a certain amount of assets under management
with the firm. This is non-public personal information that DHR is prohibited
from disclosing under the SEC rules.

| can also certify that, to the best of my knowledge, I have not and will not
make, participate in making, or in any way attempt to use my official position to
influence any decision of the Retirement System when to do so constituted or
would constitute a violation of Government Code Section 87100 and related
statutes.”

As you note, since Mr. Reimer is a 100% owner of DHR, the Act and the conflict of interest
code of the AC Transit District Retirement Plan would require him to disclose the name of every
client from whom the business entity received payments of $10,000 or more. You argue that this
requires Mr. Riemer to disclose confidential information about these clients in violation of these
Federal law requirements (the identities of the individual clients and the disclosure of the
approximate amount of the client’s assets under management with DHR since client’s fees are
based on a percentage of those assets).

Based on the information you provided, I conclude that the names of Mr. Riemer’s investor
clients who are individuals are protected under federal law and protected from disclosure under
Regulation 18740. However, pursuant to Regulation 18740(d) and (e), my recommendation must
be reviewed by the Commission and an opinion must be issued by the Commission under
Government Code Section 83114. Therefore, your request for exemption will be presented to
Commission at its August 22, 2013 Commission meeting.

Please note the following:
1. Pursuant to Regulation 18740(e), this notice will also be sent to the Attomey General and

the district attorney and city attorney of the jurisdiction in which Mr. Riemer resides and
which includes his principal place of business (Alameda County and the City of Oakland).
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2. Commission staff will prepare a memorandum, draft opinion, and draft order regarding this

issue for the members of the Commission to review at the August Commission meeting.
The materials will be made available to the public 10 days in advance of the meeting. You
and Mr. Riemer may submit additional material you deem relevant regarding the opinion
request.

. In addition, you and Mr. Riemer may present oral testimony at the hearing concerning your

request. Any other interested party may also provide oral testimony on the hearing on this
matter.

. Should the Commission reject my recommendation and order Mr. Riemer to disclose the

names of the sources of income required to be disclosed under Section 87207(b)(2), you
must do so within 14 days of the order.

If you have any questions, please contact me at (916) 322-5660.
Sincerely,

P

Zackery P. Morazzini
General Counsel

Enclosures
Regulation 18740
May 24, 2013 Request Letter
Form 700 (Assuming Office) -- Assumed on April 15, 2013.

cc:

Kamala D. Harris, Attorney General Nancy E. O’Malley, District Attorney

Attomney General's Office Alameda County District Attorney’s Office
California Department of Justice 1225 Fallon Street, Suite 900
P.O. Box 944255 Oakland, CA 94612

Sacramento, CA 94244-2550

Barbara Parker, Oakland City Attorney
Oakland City Attorney

City Hall, 6th Floor

| Frank Ogawa Plaza

Oakland, California 94612



(Regulations of the Fair Political Practices Commission Title 2, Division 6, California Code of
Regulations.)
§ 18740. Privileged Information: Statement of Economic Interests.

An official or candidate need not disclose under Government Code section 87207(b) the
name of a person who paid fees or made payments to a business entity if disclosure of the
person's name would violate a legally recognized privilege under California law. Such a person's
name may be withheld in accordance with the following procedure:

(a} An official or candidate who believes that a person's name is protected by a legally
recogrized privilege may decline to report the name, but shall file with his or her Statement of
Economic Interests an explanation for such nondisclosure. The explanation shall separately state
for each undisclosed person the legal basis for assertion of the privilege and, as specifically as
possible without defcating the privilege, facts which demonstrate why the privilege is applicable.

(b) With respect to each undisclosed person, the official or candidate shall state that to
the best of his or her knowledge he or she has not and will not make, participate in making, or in
any way attempt to use an official position to influence a governmental decision when to do so
constituted or would constitute a violation of Government Code section 87100.

(c) The Executive Director may request further information from the official or candidate
and, if no legal or factual justification sufficient to support assertion of the privilege is shown,
may order that the disclosure required by the Act be made. The official or candidate shall, within
14 days after receipt of an order from the Executive Director, either compl’ with the order or, if
he or she wants to challenge the determination of the Executive Director appeal the
determination, in writing, to the Commission.

(d) If the Executive Director determines that nondisclosure is justified because of the



existence of a privilege, the matter shall be referred to the Commission.

(e) The Commission shall review an appeal filed under paragraph (c) or a
recommendation made by the Executive Director under paragraph (d) at a meeting held no less
than 14 days after notice of the meeting is mailed to the official or candidate, the Attorney
General and both the district attorney and the city attorney of the jurisdictions in which the
official's or candidate's residence and principal place of business are located. The Commission
shall decide whether nondisclosure is warranted by issuing an opinion under Government Code
section 83114 and shall treat the explanation for nondisclosure accompanying the official's or
candidate's Statement of Economic Interests as an opinion request. The procedures set forth in 2
Cal. Code Regs. sections 18320- 18324, however, shall not apply to opinions issued pursuant to
this regulation.

(f) If the Commission orders an official or candidate 1o disclose, the official or candidate
must cornply within 14 days. The Exccutive Director may, for good cause, extend any of the
time periods established in this regulation.

Comment: A person's name is not ordinarily protected from disclosure by the law of
privilege in California. Under curreat law, for example, a name is protected by the attorney-
client privilege only when facts concerning an attorney's representation of an anonymous client
are publicly known and those facts, when coupled with disclosure of the client's identity, might
expose the client to an official investigation or to ¢ivil or criminal liability. See, e.g., Brunner v.
Superior Court, 51 Cal. 2d 616, 618 (1959); Ex parte McDonough, 170 Cal. 230 (1915); Baird v.
Koerner 279 F.2d 623, 630 (9th Cir. 1960); and cases compiled in re Grand Jury Proceedings,
517F.2d 666, 670-71 (5th Cir. 1975). A patient's name has been protected by the physician-

patient privilege only when disclosure of the patient's name would also reveal the nature of the



treatment received by the patient because, for example, the physician is recognized as a
specialist. See, e.g., Marcus v. Superior Court, 18 Cal. App. 3d 22, 24-25 (1971) and Ascherman
v, Superior Court, 254 Cal. App. 2d 506, 515-16 (1967). The names of business customers are
not protected by the trade secret privilege unless, because of surrounding circumstances,
disclosure of a particular customer's identity would also result in disclosure of special needs and
requirements of the customer that are not generally known to competitors. See, e.g., King v.
Pacific Vitamin Corp. 256 Cal. App. 2d 841, 846-49 (1967) and Peerless Oakland Laundry Co.
v. Hickman, 205 Cal. App. 2d 556, 559-60 (1962).
Note: Authority cited: Section 83112, Government Code. Reference: Section 87207(b),
Govemment Code.

HISTORY
1. New section filed 7-28-76; effective thirtieth day thereafter (Register 76, No. 31).
2. Amendment of subsections (c)-(f) filed 1 1-2-78; effective thirtieth day thereafter (Register 78,
No. 44).
3. Amendment filed 4-28-82; effective thirtieth day thereafter (Register 82, No. 18).
4. Amendment of first paragraph, subsection (€) and Note filed 10-23-96; operative 10-23-96
pursuant to Governrnent Code section 11343.4(d) (Register 96, No. 43).

5. Amendment filed 10-26-2004; operative 11-25-2004 (Register 2004, No. 44).



May 24, 2013

VIA E-MAIL

Ms. Tina Bass

Interim Executive Director

Fair Political Practices Commission
428 J Street, Suitc 600

Sacramento, CA 95814

RE: Request for Determination and Commission Opinion pursuant to
Regulation 18740 Davis Riemer, Board Member, AC Transit District
Retirement System

Dear Ms. Bass:

On behalf of our client, Mr. Davis Riemer, we submit this request for
determination pursuant to the procedures set forth in Regulation 18740, This
request relates to the disclosure of the clients of his business, DHR Investment
Counsel, Ltd., and the requested exemption from disclosure is based on the
privacy obligations imposed on his business by Federal securities law.

Background

Mr. Riemer owns an investment advisory business, DHR Investment
Counsel, Ltd. (DHR). DHR is a registered investment advisor with the
Securities and Exchange Commission under the Investment Advisers Act of
1940. Mr. Riemer’s clients are individuals and families. He has one corporate
client, but that client is located, and doing business, outside the District’s
jurisdiction and would not otherwise come within the disclosure requirements
applicable to Mr. Riemer.

Mr. Riemer assumed office as a Board Member of the AC Transit District
Retirement Plan on April 15, 2013. On May 15, 2013, Mr. Riemer filed his
Assuming Office Statement of Economic Interests. In lieu of identifying the
clients of his business who might otherwise meet the disclosure threshold in the
law, he attached the following statement:

I am not disclosing the identities of the individual clients of my
business, DHR Investment Counsel, Ltd. (DHR). DHR provides investment
advisory services and is a registered investment advisor with the Securities and
Exchange Commission (SEC). As a registered investment advisor, DHR is
subject to the SEC privacy rules promulgated under Section 504 of the Gramm-
Leach-Bliley Act. Under these rules, registered investment advisors are

555 Capitol Mall, Sutte 1425 Sacramento, CA 95814-4602
Telephone: [916) 442-2952 Focsimile: [916) 442-1280 www.clsonhagel.com
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prohibited from disclosing any non-public personal information about their individual clients
without those customers’ prior express permission. Since DHR is compensated for its services
bascd upon & percentage of a client’s investments under management with the firm, disclosing
that an individual is a client of DHR would disclose that the client had at least a certain amount
of assets under management with the firm. This is non-public personal information that DHR is
prohibited from disclosing under the SEC rules.

I also certify that, to the best of my knowledge, | have not and will not make, participate
in making, or in any way attempt to use my official position to influence any decision of the
Retirement System when to do so constituted or would constitute a violation of Government
Code Section 87100 and related statutes.

An endorscd copy of Mr. Riemer’s Assuming Office Statement is enclosed.
Request

Pursuant to FPPC Regulation 18740, on behalf of our client, we respectfully request that
the Executive Director determine that Mr. Riemer is exempt from the Act's disclosure
requirements for the identities of the individual clients to his business and further that the
Executive Director scek confirmation of that determination by the Commission.

Basis for Request

Under the financial disclosure provisions of the Act and the Conflict of Interest Code of
the AC Transit District Retirement Plan, when an official has an intercst of 10% or more in a
business entity, that official is required to disclose “the name of every person from whom the
business entity received payments if the filer's pro rata share of gross receipts from that person
was equal to or greater than ten thousand dollars ($10,000).” Gov. Code sections 82030(a) and
87207(b).

FPPC Regulation 18740 provides for an exemption to this disclosure requirement in
relevant part as follows:

An official or candidate need not disclose under Government Code sectlon
87207(b) the name of a person who paid fees or made payments to a buslness entity if
disclosure of the person's name would vlolate 2 legally recognized privilege under
California law. Such a person's name may be withheld In accordance with the following
procedure:

{a) An officlal or candidate who believes that a person's name is protected by a
legally recognlzed privilege may decline to report the name, but shall file with his or her
Statement of Economic Interests an explanation for such nondlsclosure. The explanation
shall separately state for each undisclosed person the legal basis for assertion of the
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privilege and, as specifically as possible without defeating the privilege, facts which
demonstrate why the privilege is applicable.

(b} With respect to each undisclosed person, the official or candidate shall state
that to the best of hls or her knowledge he or she has not and will not make, participate
In making, or In any way attempt to use an official position to influence a governmental
decislon when to do so constituted or would constltute a violatlon of Government Code
section 87100.

The basis for our client’s request is the prohibition in the federal securities laws on the
disclosure of public information by financial institutions. As a registered investment advisor,
DHR is subject to these requirements. Sec Section 211 of the Investment Advisers Act, 15
U.8.C. 80b-11, 15 USC section 6809(3), and 12 USC 1843(k}4)(A-E). The Gramm-Lcach-
Bliley Act (GLBA) (15 USC section 6802) states in pertinent part as follows:

“(a)  Notice requirements. Except as otherwise provided in this subtitle, a
financial institution may not, directly or through any affiliate, disclose to a nonaffiliated
third party any nonpublic personal information, unless such financial institution provides
or has provided to the consumer a notice that complies with section 503 [15 USC section
6803]).

(b)  Optout.
(1 In general. A financial institution may not disclose nonpublic
personal information to 2 nonaffiliated third party unless—
(A)  such financial institution clearly and conspicuously discloses to the
consumer, in writing or in clectronic form or other form permitted by the
regulations prescribed under section 504 [15 USCS section 6804], that
such information may be disclosed to such third party;
(B) the consumer is given the opportunity, before the time that such
information is initially discloscd, to direct that such information not be
disclosed to such third party; and
(C) the consumer is given an explanation of how the consumer can
exercise that nondisclosure option.”

If the Executive Director and the Commission do not approve this excmption request, my
client would be required by state law to disclose confidential information about these clients in
violation of these Federal law requirements. In addition to the identities of the individual clients
from whom my client receives fees of $10,000 or more, the disclosure would also involve the
disclosure of the approximate amount of the client’s assets under management with DHR since
my client's fees are based on a percentage of those assets, and this percentage is publicly
disclosed as part of the information he provides on his website.

Regulation 18740 does not on its face address the federal privacy rules applicable to
persons regulated by the Federal securities laws, and it therefore arguably does not apply to
exempt the disclosure of sources of income on this basis. However, there is precedent for this
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determination based on an almost identical situation considered by the Commission in 2012. In
2012, the Commission received an exemption request from newly appointed California State
Teachers' Retirement Systcm Board Member Paul Rosensticl with respect to the disclosure of
the individual customers of an investment company in which he had an ownership interest of
10% or greater. In that proceeding, the staff advised and the Executive Dircctor and the
Commission concurred that, while FPPC Regulation 18740 did not expressly cover the federal
privacy rule cited above, it was certainly an appropriate application of the regulation, and the
request for exemption was granted. We would respectfully request that you consider the
Commission’s determination in that matter in reviewing this request. It is our view that the same
analysis should apply to these circumstances, and an exemption from disclosure should be
granted on the same grounds,

In the Rosenstiel matter, the staff memorandum also addressed the issue of whether the
Commission should require the official to seck client consent for the disclasure of the
information as part of seeking the exemption from disclosure. The Commission declined to do
so in that matter, and we would request the same determination in these circumstances.

Thank you for your time and attention to this matter. Please feel free to contact me if you
have any questions or require additional information.

Very truly yours,
OLSON HAGE \BSHBURN LLP
SIS
IANE M. FIS
DMF/sjg
Enclosures

¢c: Mr. Davis Riemer
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DHR Investment Counsel, Ltd,
The Fine Art of Wealth Management

Davis Rlemer - ATTACHMENT TO FORM 700
 AGTranslt District Retirement System - ' ASSUMING OFFICE STATEMENT
BoardMember - . : ' - . Schedule A-2

STATEMENT OF FILER:

| am riot disclosing the Identities of the Individual clients of my business, DHR Investment Counsel, Ltd,
(DHR). DHR provides investment advisory servites, and t am a registered investment advispr with the
Securitles and Exchange Commisslon (SEC). As a registered investment advisor, | am sybject to the SEC
privacy rules pramuigated under Sectlon 504 of the Gramm Leach-BIlley Act.-Under these ru!es,

) reglstered Investment advisors are prohibited from dlscioslng any non-public personal information
about thelr Individual cllents without those customers’ prior express permission, Since DHR is
compensated for its sen.-lces based upon a percentage of a client’s investments under management with
the firm, dlscloslng that an individual is a client of DHR would disclose that the client had at leasta
certaln amount of assets under management with the firm. This is non-public personal lnformatlon that
| am prohibited from disclosing under the SEC rules.

"I can also cenlfy that, 1o the best of my knowledge, | have not and will not make, participate in making,

- orlnany way attempt to use my ‘official position to lnﬂuence any declston of the Retirement System

when-to do so ounstltuted or would constitute a viulatlon af Government Cade Section 87100 and

related statirtes.

‘D_éted:-./% /ﬁ[ 26' t3

: { ' : Davis Riemer

Ftaglslarad [nvastmenl Advisor
5435 Coilege Avenue » Oeldand, Calllornia 94818-1502 » Tal: 51d.598 2560 « Fax: 510.598.8560 » E-mall; dhr@dhreounas!.com



