
Eric	Lucan	
26	Truman	Drive	|	Novato,	CA	94947	

Phone:	415.272.3265	|	E-Mail:	elucan@novato.org	

	
November	14,	2017	
	
Fair	Political	Practices	Commission	
1102	Q	Street,	Suite	3000	
Sacramento,	CA	95811	
	
Attention:	Jodi	Remke,	Chair	
Commission	Members	Audero,	Hatch	and	Hayward	
	
	
Dear	Chair	Remke,	Member	Audero,	Hatch	and	Hayward,	
	
I	am	writing	as	an	elected	city	councilmember	to	share	with	you	my	recent	experience	navigating	through	the	
enforcement	process	following	a	conflict	of	interest	complaint	that	was	filed	against	me	nearly	2	years	ago	on	
January	29,	2016.	The	case	was	just	closed	and	no	action	taken	on	November	7,	2017	for	which	I	am	extremely	
grateful.	However,	I	believe	it	is	important	for	the	commission	to	understand	the	impact	this	nearly	2	year	wait	
has	had	on	me	personally,	the	community	of	Novato,	and	possibly	other	jurisdictions.	I	have	provided	much	detail	
below,	but	here	are	three	key	takeaways	that	I	encourage	the	commission	to	consider	which	could	have	greatly	
reduced	the	impact:	
	

1. Please	consider	amending	your	regulations	back	to	a	specified	distance	radius	for	conflict	of	interest	
matters.	I	have	been	a	councilmember	in	Novato	for	6	years.	Under	the	previous	rules,	it	was	much	
simpler	for	elected	officials	as	well	as	city	staff	and	attorneys	to	determine	if	a	conflict	of	interest	existed.	
Under	the	amended	rules,	I	have	to	request	formal	written	advice	on	most	matters	within	a	½	mile	radius	
of	real	property.	

2. If	the	regulations	cannot	be	amended,	I	highly	encourage	the	commission	and	enforcement	division	to	
resolve	cases	in	months	instead	of	years.	As	you	will	read	below	in	my	case,	the	complaint	that	was	filed	
effectively	sidelined	me	from	participating	in	a	key	vote	15	months	after	the	complaint	was	submitted.	

3. Finally,	I	ask	the	commission	to	provide	clear	direction	to	the	advice	and	enforcement	division	with	
regards	to	providing	individuals	advice	on	unrelated	projects	while	a	complaint	is	pending.		On	two	
occasions,	while	I	was	waiting	for	my	case	to	be	resolved,	I	asked	for	advice	on	two	different	projects	
which	were	completely	unrelated	to	the	complaints	that	were	filed	and	both	times	the	advice	department	
declined	to	give	advice	because	the	subject	property	was	the	same.	

	
Furthermore,	my	case	was	resolved	with	a	“closure”	letter	from	the	Enforcement	Division.	Again	I	am	grateful	the	
case	has	ended.		However,	the	letter	said	it	was	not	an	exoneration	letter,	but	it	wasn’t	a	warning	letter	or	
advisory	letter.		The	letter	in	essence	said	I	had	a	conflict	of	interest,	but	they	were	closing	the	case.		My	
understanding	is	that	this	is	very	unusual	and	perhaps	unprecedented.		If	the	Enforcement	Division	made	a	finding	
that	the	law	was	violated,	then	I	should	have	been	sent	a	warning	letter.		A	warning	letter	would	give	me	the	right	
to	contest	the	finding	that	I	had	a	conflict	of	interest,	which	I	would	have	done.		This	letter	did	not	give	me	the	
ability	to	contest	the	letter.		I	find	it	fundamentally	unfair	that	such	a	finding	could	be	made	without	my	right	to	
due	process.		I	encourage	the	Commission	to	review	the	policies	regarding	these	letters	and	ensure	that	the	right	
to	challenge	findings	by	the	Enforcement	Division	is	included.	
	
	
	



The	details	of	my	particular	situation	are	as	follows:	
	

• On	January	20,	2016,	I	asked	the	FPPC	for	informal	advice	on	an	upcoming	vote	that	was	to	take	place	at	
the	Novato	City	Council	on	January	26,	2016	(see	Attachment	1,	page	4).	The	upcoming	decision	was	
whether	or	not	to	commit	funding	to	construct	a	stop/platform	for	the	upcoming	SMART	Train	in	our	
Downtown.	My	property	was	roughly	1,000	feet	away	from	the	platform.	I	had	previously	been	given	
positive	informal	phone	advice	over	the	past	several	months	on	this	project	and	given	the	distance	from	
the	project,	it	was	never	communicated	to	me	that	I	should	get	formal	written	advice.	In	the	past,	I	had	
always	received	informal	advice	via	email.	As	the	vote	was	coming	up	and	the	agenda	packet	had	been	
finalized,	I	then	requested	informal	advice	so	I	would	have	something	in	writing.	Unfortunately,	I	was	
informed	that	not	even	informal	advice	could	be	provided	in	writing	even	though	I	had	previously	
received	it	over	the	phone.	In	deciding	whether	or	not	to	participate,	I	had	to	rely	on	past	advice	as	well	
as	research	from	other	advice	letters.	

• On	January	26,	2016,	I	participated	in	the	vote	to	fund	Phase	I	of	the	project,	which	ended	up	being	a	3-2	
vote.	

• On	January	29,	2016,	a	complaint	was	filed	against	me	claiming	conflict	of	interest	(see	Attachment	2,	
page	6)	

• On	March	7,	2016,	I	was	finally	informed	by	the	FPPC	that	the	complaint	had	been	filed.	It	was	
communicated	to	me	via	email	that	although	the	complaint	was	sent	in	late	January,	it	wasn’t	processed	
by	the	FPPC	as	a	complaint	until	March	7th.	

• Following	the	notification,	I	recused	myself	on	every	future	vote	related	to	the	Downtown	SMART	Station	
while	the	complaint	was	being	evaluated.	

• On	June	30,	2016,	I	was	notified	of	another	complaint	regarding	the	same	matter	had	been	filed.	That	
complaint	was	added	to	the	same	investigation	FPPC	No.	16/284	(see	Attachment	3,	page	16).	

• As	months	went	on,	I	continually	reached	out	to	the	FPPC	about	the	case	and	expeditiously	responded	to	
all	questions	and	requests.	I	was	often	told	that	there	were	other	cases	that	were	higher	priorities.		

• On	December	26,	2016,	I	requested	advice	on	upcoming	follow-up	votes	related	to	the	Downtown	Station	
(see	Attachment	4,	page	53).	

• On	January	9,	2017,	my	advice	request	was	denied.	This	was	expected,	as	the	complaint	was	still	
outstanding	(see	Attachment	5,	page	55).	

• On	May	9,	2017	(15	months)	after	the	initial	complaint,	the	city	council	weighed	the	final	funding	that	
would	actually	complete	the	station.	As	the	initial	complaint	was	still	outstanding,	I	couldn’t	receive	
advice.	My	options	were	to	participate	without	the	benefit	of	advice	or	recuse	myself.	I	chose	to	recuse	
myself.	This	was	a	critical	council	decision	and	it	was	very	difficult	to	explain	to	our	entire	community	why	
after	15	months,	the	issue	was	still	outstanding.	The	council	ended	up	moving	forward	with	the	final	
funding	on	a	3-1	vote	without	my	participation.	

• On	September	13,	2017,	I	requested	advice	for	a	totally	unrelated	project	in	the	opposite	direction	of	the	
Downtown	SMART	Station	(see	Attachment	6,	page	56).	This	project	was	over	1,000	feet	away	to	the	
North.	

• On	September	15,	2017,	I	was	denied	the	benefit	of	advice	(see	Attachment	7,	page	58).	It	was	
communicated	that	the	reason	for	denial	was	because	of	the	outstanding	complaint.	I	asked	the	FPPC	to	
reconsider,	thinking	it	was	a	mistake	and	maybe	they	thought	I	was	asking	for	advice	on	the	same	case.	
The	staff	reviewed	and	once	again	came	back	and	denied	providing	advice.	

• On	October	14,	2017,	I	requested	advice	on	another	totally	unrelated	project	also	in	the	opposite	
direction	of	the	Downtown	SMART	station	(see	Attachment	8,	page	59).	This	project	was	1,700	feet	away.	

• On	October	19,	2017,	I	was	also	denied	the	benefit	of	advice	on	that	request	(see	Attachment	9,	page	61)	
• On	November	7,	2017,	I	received	a	case	closure	letter	and	was	informed	that	no	action	would	be	taken	on	

the	complaints	(see	Attachment	10,	page	62).		



While	I	am	extremely	relieved	that	the	case	has	finally	been	brought	a	close,	the	2-year	process	that	has	lasted	
nearly	half	my	term	has	not	been	an	easy	one.	The	two	individuals	who	filed	complaints	have	regularly	posted	in	
online	forums	that	I	was	being	investigated	by	the	FPPC	and	have	publicly	stated	that	I	had	a	conflict.	I	understand	
that	is	a	part	of	local	politics,	but	the	long	time	frame	certainly	did	not	help	the	situation.	

Furthermore,	our	community	was	left	wondering	why	the	issue	took	as	long	as	it	did.	Unfortunately,	many	in	our	
community	believe	that	the	complaint	process,	with	our	without	merit,	can	now	be	used	to	hinder	local	
government	decision	making.	I	hope	that	my	experience	can	lead	to	some	potential	changes	to	prevent	a	similar	
situation	from	occurring	in	another	jurisdiction.	If	you	have	any	questions,	I	look	forward	to	discussing	some	
solutions	moving	forward.		

Sincerely,	

Eric	Lucan	
Councilmember	
City	of	Novato	



Eric Lucan <eric@ericlucan.com>

Informal Advice on Upcoming Vote ­ Please reply by 1/26/15 
1 message

Eric Lucan <eric@ericlucan.com> Wed, Jan 20, 2016 at 10:46 AM
To: advice@fppc.ca.gov

Dear FPPC­

I am writing to request advice on an upcoming vote on Tuesday, January 26th. I am a councilmember in the City of Novato
and on the 26th we will be voting on whether or not to spend city funds to invest in a Downtown Station for the SMART
Train. SMART is a commuter railway currently being constructed in Marin and Sonoma County.

The council will decide whether or not to make the investment.

I currently own a rental property (duplex ­ 1014 Machin Avenue, Novato) that is approximately 800ft away parcel to parcel
and 1000ft away from where the station platform would actually be built (see attached images).

Under the old rule, since I am more than 500ft away, I know there would be no potential conflict, but was hoping to get
some guidance under the new rule.

Below is my own research:
In considering other formal advice letters, I have looked at Regulation 18702.2(a) to determine if the decision would have
a reasonably foreseeable financial effect with regards to the two following clauses: 

“(10) Would change the character of the parcel of real property by substantially altering traffic levels or intensity of use,
including parking, of property surrounding the official’s real property parcel, the view, privacy, noise levels, or air quality,
including odors, or any other factors that would affect the market value of the real property parcel in which the official has
a financial interest.” 

“(12) Would cause a reasonably prudent person, using due care and consideration under the circumstances, to believe
that the governmental decision was of such a nature that its reasonably foreseeable effect would influence the market
value of the official’s property.” 

Parking ­ considering the distance and hourly parking restrictions nearby my property, it is unlikely that traffic from train
users would spill over and impact parking near my property.

Intensity of Use ­ the duplex is situated in the historic downtown area of Novato which is predominately built out.

Traffic ­ considering the distance again, the fact that my property is separated diagonally, and that it is located on an "alley
street" as opposed to main thoroughfare, it is unlikely that traffic would be affected

View ­ the downtown station cannot be viewed from my property

Privacy, Noise & Air Quality ­ with or without the station, the train will still pass through the location so the noise and air
quality impacts would still exist. The main difference would be that the train would make stops at the location, but given
the distance of over 1,000 feet from where the train would stop to my property, I do not see it having an impact.

Thank you for reviewing my request and I look forward to your response by January 26th. If you have any questions, feel
free to reach out to me directly.

Eric Lucan
Councilmember
City of Novato
415­272­3265

tel:(415)%20272-3265
elucan
Text Box
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FAIR POLITICAL PRACTICES CoMMISsIoN
428 J Street • Suite 620 • Sacramento, CA 958 14-2329

(916) 322-5660 • fax (916) 322-0886

June 30. 2016

Albert Dugan
19 Los Cedros Drive
Novato, CA 94947-3764

Re: FPPC No. 16/284: Eric Lucan

Dear Mr. Dugan:

This letter is to notify you that the Enforcement Division of the fair Political Practices
Comiyiission will investigate the allegation(s), under the jurisdiction of the Commission.
of the sworn complaint you submitted in the above-referenced matter. This complaint
has been added to the open investigation and noted by the case number listed above. You
will next receive notification from us upon final disposition of the case. However, please
be advised that at this time we have not made any determination about the validity of the
allegation(s) you have made or about the culpability, if any. of the person(s) you identify
in your complaint.

Thank ou for taking the time to bring this matter to our attention.

Sincerely.

Galena West. Chief
Enforcement Division

CW/tr

cc. Eric Lucan (w/copv of complaint)

elucan
Text Box
ATTACHMENT 3



SWORN COMPLAINT FORM
(form May Be Subject to Public Disciosure)*g

‘2J ‘2
•] Lh. -i 1 %_i

AS REQUIRED BY GOVERNMENT CODE SECTION 83115, please complete the form
below to file a sworn complaint with the Fair Political Practices Commission.

Mail the complaint to: Enforcement Division
Fair Political Practices Commission
428 J Street, Suite 620
Sacramento, CA 95814

NOTE: The fair Political Practices coinmissioit does not enforce or address violations ofthe BrownAct, the content ofcampaign communications, residency requirements, the inappropriate use ofptthlic
funds or resources (including use of uniforms or equtpmen, placement ofcampaign signs ormaterials on pttblic property, or violation of a local canpaign rule or campaign ordinance

Person Making Complaint

Last Name: 2)4 A
First Name:

—

Street Address:
) LQS Tji2.)S D(2_

City:

_________________________________

State:

___________

Zip:

__________

Telephone:

Fax:

E-mail:

*IMPORTjT NOTICE

Under the California Public Records Act (Gov. Code Section 6250 and following), this sworncomplaint and your identity as the complainant may be subject to public disclosure. Unless theChief of Enforcement deems otherwise, within three business days of receiving your sworncomplaint we will send a copy of it to the person(s) you allege violated the law.

In some circumstances, the FPPC may claim your identity is confidential, and therefore not subjectto disclosure. A court of law could ultimately make the determination of confidentiality. If youwish the FPPC to consider your identity confidential, do not file the complaint before you contactthe FPPC to discuss the complaint at (916) 322-5660 or toll free at (266) 275-3772.



Person(s) Who Allegedly Violated the Political Reform Act: (If there are multiple parties involved,
attach additional pages as necessary.)

Last Name:

First Name:

___________ ____________

Committee Name: ‘J7MO ci7’ 6J

________________

(only fappticabfr)

Street Address:

IE

City: tt]DC/41 State: -‘ Zip: /‘f 4-5
Telephone: (3) 1) -3.-- ,

Fax:

E-mail: L LcA%&) e vofr

Describe, With as Much Particularity as Possible, the Facts Constituting the Alleged Violation(s)
and How You Have Personal Knowledge that it Occurred.*

v%/ L Jj1 c-y ii-
IS Tt C ‘11c j i-’ -y çJiJ
ti14 m,s pr, elj ( OO Th ‘(Ih
4412T’ £flFr3 /-4J c’%’TD o)j}. ,cDLLI(J
P&2 O%A-y’ itj C) ,VoV&T?j iV)4A-j- 4i7pil kz S C)

J /‘IC)Y &(/‘-& ,4cCJy Tt-4M- --k3 71c11 )j
-FYTiJ; 4T £3r 17f2” thL e 4-mJ $c-Lflj’
W 1kY df . ‘-‘- 11’S TO

-‘ ,-j

341 -rn 7* cizy ‘‘U4qL ,%ô Ff
4JO P’z j-- j-/-

*IMPORTANT! Attach copies of any available documentation that is evidence of the
violation, (for example, copies of checks, campaign materials, minutes of meetings, etc., if
applicable to the complaint.) Note that a newspaper article is NOT considered evidence of
a violation.



Provision(s)/Section(s) of the Political Reform Act Allegedly Violated and When the Violation(s)
Occurred: (If specific secti us are not known, please provide a brief summary)

###

Name and Addresses of Potential Witnesses, Other than Yourself, if Known:

Last Name: LU6AJ

First Name: tLLAA.M

Street Address:

Ov

City:

_____________________________________

State: C- Zip:

___________

Telephone:

____-

Fax:

E-mail:



Last Name: -

first Name: -

Street Address:

City:

_____________________________________

State:

____________

Zip:

___________

Telephone:

Fax: C )

_____-—__________

E-mail:

______________________________________________

###

Last Name:

First Name:

Street Address:

City:

_________________________________________

State:

_____________

Zip:

___________

Telephone:

Fax:

E-mail:

______________________________________________

I declare under penalty of perjury under the laws of the State of California that the foregoing is

true and correct.

(Signatur (Da/e)

yeTd

(Please Print Your Name)



Sworn complaint by Al Dugan of Novato Description and Facts

I am a citizen in Novato and often attend city council meetings and always closely
follow the decisions and actions of the Novato City Council. I attended the city
council meetings on January 6, 2016 and the January 26, 2016 when this violation
occurred.

I am filing this complaint due to the preponderance of evidence of a conflict of
interests as the financial impact or effect is foreseeable, and the financial impact is
significant enough to be considered material.

Eric Lucan is a city council member in Novato and is also the appointed
representative of Novato to the SMART board of directors.

Mr. Lucan was the primary advocate to place on the agenda adding a third SMART
station in downtown Novato. SMART and the city of Novato had already decided
the location for the two SMART stations in Novato, being fully paid for by
SMART. These third Novato station in downtown Novato will have to be paid
100% by the city of Novato. SMART also cannot assure any trains will use this
station as they have a critical commute schedule that does not allow a third Novato
station. At best, this station will only have a few trains per day alternating with
another Novato station.

The Novato staff produced the attached report that clearly indicated their
recommendation not to build this proposed SMART station. (See attached.)
Novato also has a deficit budget that is being backfilled by a recently passed tax
increase and can ill afford this project. The city has approved the first $2.5M of

the estimated $5.5M cost of this project.

Mr. Lucan bought a duplex property, in marginal condition in 2014 very close to
the time he began advocating for this SMART station. (See attached 700 filing.)

MTC adopted Resolution 3434 Transit Oriented Development (TOD) Policy for
Regional Transit Expansion Projects on July 27, 2005. This resolution clearly
outlines the new housing requirements necessary for funding. For a commuter rail
like SMART this is 2,200 housing units within a half mile of the station. Thus,
Mr. Lucan had clear knowledge that the property he purchased by in 2014 would
have direct beneficial value increase by his vote for this station. This is directly

ii



the result of his role as a Novato city council member and the appointed
representative to SMART.

At the time this was voted by the Novato City Council Mr. Lucan’s vote was the
margin of victory, with a vote of three to two.

21



Sworn statement of Al Dugan regarding Eric Lucan, City Council Member and
SMART Board member FPPC violation

Mr. Lucan bought a duplex property, in marginal condition in 2014 that was in
foreclosure, very close to the time he began advocating for this SMART station.
(See attached 700 filing.)

The Novato completed a detailed review of this proposed third SMART station in
downtown Novato. The conclusion of this detailed 71 page staff report stated:

“Although is supportive of a downtown SMART station, with the combination of
other city priorities, uncertainties and the costs as detailed in the discussion, staff
finds it is not able to recommend moving forward with construction of a station
(Option br 2) at this time.”

MTC adopted Resolution 3434 Transit Oriented Development (TOD) Policy for
Regional Transit Expansion Proj ects on July 27, 2005. This resolution clearly
outlines the new housing and zoning requirements necessary for funding. For a
commuter rail like SMART this is 2,200 housing units within a half mile of the
station. Thus, Mr. Lucan had clear knowledge that the property he purchased by in
2014 would have direct beneficial increase in value and zoning that will increase
density by his vote for this station. This is directly the result of his role as a
Novato city council member and the appointed representative to SMART.

At the time this was voted by the Novato City Council Mr. Lucan’s vote was the
margin of victory, with a vote of three to two.

11
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Subject Property

Property Detail Report

1014 Macbin Ave
Novato, CA 94945
Mann County

.2015

$649

F 6,090

Deck/Patio

Garage

F 1,214

Grant Deed

Fnma

40656

Crant Deed

05/21/2015

$344,900

E2 ..i i. 4460

1010112014

$6,493

Use. ., . Multi Family Resid

LI L Multi Family Dwelling

10220

48-51

Furnace

.1398

231

Average

EJr ns 1 2

1 2

2

Lucan Eric

Lucan

Kiley

Federal NatI Mtg Assn

Fnma

Ownor Info:
1 Luc-an Eric

[3.

Th:

Li.

Lucan Kiley

26 Truman Dr

Novato CA

94947

Location Info:

______

- : Novato San Jose C-r I C095

1022.03

Thx Info:

153-045-20

1:1.Y

Characteristics:

2015

$250,000

$175,000

$425,000

2

1949

1970

Last Market Sale:

[:. 10/0112014

$425,000

40856

Sales HIstory:

10101/2014

$425,000

Lucan Eric & Kiley

3a- Pi.c

-,__ft.

Mortgage Histoiyj_______

Federal NatI Mtg Assn Wolf Firm

1210912010

$589,087

Federal NatI Mtg Assn

Fnma

63732

Trustee’s Deed

1010112014

$344,998
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STAFF REPORT

THE CITY OFDATE: January 26, 2016 N 0 VA T 0
C A L I F C) R N I A

TO: City Council
922 Machin Avenue
Novato, CA 94945FROM: Cathy Capriola, Interim City Manager

FAX (415) 899 8’13Russ Thompson, Public Works Director
WWW. ,zovato. org

PRESENTER: Russ Thompson, Public Works Director

SUBJECT: CONSIDERATION OF AND DIRECTION REGARDING FUNDINGCONSTRUCTION OF A DOWNTOWN SMART TRAIN STATION

REQUEST

1. Consider three options relating to the funding of the construction of a downtown SMARTtrain station on Grant Avenue at Railroad Avenue (“the project”):
a. Option 1 — Fund construction of a full station,
b. Option 2 — Fund construction of only an initial phase of the station, orc. Option 3 — Do not fund a downtown station at this time.

2. In conjunction with Options 1 or 2, if chosen, provide staffdirection on the following items:a. Method in which to pay for anticipated project costs, i.e. one-time payment, debtfinancing, or hybrid; and,
b. Key components for negotiation of the Reimbursement Agreement (as outlined inthe staff report) that will need to be approved by the City and the SMART Board.

3. If Council gives direction to move forward with Options I or 2, direct staff to return onFebruary 9, 2016 with the following action items:
a. Options and recommendation regarding funding sources and strategy (one-timefunds and/or debt);
b. Resolution with funding direction, making findings that the project is consistentwith the requirements of the California Environmental Quality Act (CEQA), andapproving and authorizing execution of a Reimbursement Agreement.

4. If the Council gives direction on Option 1 or 2 on January 26th, then authorize SMART toutilize the remaining funds from the original $100,000 feasibility study to beginrefinements of costs in order to keep this project moving forward while the implementationactions are being finalized and brought forward to the Council and SMART.

RECOMMENDATION

Although City staff is supportive of a downtown SMART station, with the combination of other

ccl6_016
1/21/2016 1
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city priorities, uncertainties and the costs as detailed in the discussion, staff finds it is not able to
recommend moving forward with construction of a station (Option 1 or 2) at this time. Staff
understands that this is a policy issue for the Council’s decision and that the City Council may
have a longer tenri view and goals for the city that might take precedence over the staffs
recommendation.

DISCUSSION

Between August 2001 and April 2009, the City of Novato was actively engaged in the process of
evaluating and selecting the two current Sonoma-Marin Area Rail Transit (SMART) Station
locations. On April 14, 2009, the City Council voted to recommend to the SMART Board that the
two stations in Novato be located at the Novato North — San Mann Station, and the Novato South
— Hamilton Station. The April 2009 action by the City Council requested that the Downtown
Station be designated as a priority site when and if SMART considered additional stations.
On April 28, 2009 the City Council unanimously agreed to send a letter to SMART (see
Attachment]) urging them to consider the Downtown Station as a ‘priority site” should additional
stations be considered in the future.

Based on this Council decision, SMART moved forward the two approved stations (Novato North
— San Mann and Novato South — Hamilton). SMART did not own the property on which proposed
stations were to be built. In 2013, City Council approved agreements negotiated between SMART
and the City for the transfer of City properties at the locations of the two proposed Novato stations
to SMART and the transfer of the Depot Lot (site of a potential downtown station not included in
the project) to the City. The terms of the agreement included SMART retaining sufficient Right-
of-Way in the vicinity of the Downtown Property to build a station ramp. There are no terms in
the agreement requiring SMART to construct the ‘station ramp’ or any other station improvements
at or near the Depot Lot. The staff report stated:

‘SMART retains sufficient right-of-way to allow a future transit use at the Downtown
Novato Depot site. This would allow SMART and the City to consider constructing a
‘whistle-stop’ station should there be a future opportunity to provide rail service to
downtown Novato.’

The boundary of the depot parcel was adjusted to accommodate a wider right-of-way as described
above.

At the City Council meeting of September 1, 2015, a Councilmember requested that the City
Council consider agendizing for a future council meeting a discussion about pursing approval of a
SMART station downtown. Whether to agendize the discussion was at the discretion of Council
and required a majority vote. At the September 15, 2015 City Council meeting, staff was requested
to agendize the City Council’s consideration of funding a feasibility study for a Downtown
SMART Train Station. The requested hearing occurred on October 6, 2015 and Council directed
staff to expend up to $100,000 in reimbursing SMART and their consultants for a feasibility study
(focusing on the associated service, cost and engineering issues). This information would be used
by the City to investigate the opportunity for a Downtown SMART Station to be paid for by the
City. The final results of the feasibility study were available in early January.

7
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Feasibility Study Results
On January 12, 2016, the City Council conducted a public workshop to review the SMARTfeasibility study on operational considerations and construction costs of a downtown station inNovato (see Attachment 2). The key components of the presented SMART study are as follows:

1. It is operationally possible to serve a downtown station; however, it is not possible for atrain to stop at both the downtown station and the Novato North — San Mann Station onthe same trip and maintain the proposed transit coordinated schedule.
2. The estimate of project cost prepared by SMART associated with the SMART portions ofa fully operational downtown station, if constructed today, prior to rail service starting, is$5.0 million. This cost is for construction of the same station design as is being constructedelsewhere in the system. In addition, the City would also be responsible to construct theparking lot, driveway, site flatwork, and landscaping and irrigation for an additional$500,000.

3. All costs for the project would be the responsibility of the City, including engineering andcontingency allowances.

4. Construction costs would escalate significantly afier the start of rail service, and a Phase 1,or reduced project, was presented including only the critical infrastructure sensitive tocompletion prior to the start of rail service, at a total cost, inclusive of engineering andcontingencies of $2.4 million. This would install the necessary rail infrastructure, gauntlettrack and the station platform.

5. SMART’s overall project timeline is such that action on a downtown station needs to bemade by the end of January in order to have station construction completed before the startof rail service.

City and SMART staff received questions at the workshop from the City Council and publicregarding the proposed project’s cost, scheduling, environmental impacts, financial feasibility, andthe relative importance with respect to other City needs. Staffprovided answers to questions whereinformation was at hand, but in some cases, additional research was required, and staff committedto returning to Council with additional information.

Site Location
The proposed downtown station would be located at Grant and Railroad Avenue adjacent to whatis informally called the “Depot Lot” (outlined in red below) in recognition of the historic depotbuilding that stands on the site. The right-of-way on which the station is proposed is owned bySMART. The adjacent parcel (Depot Lot) on which the parking improvements would be made isowned by the City.

.3

1



Below is a summary of the three options and costs under consideration as presented at the

workshop. Table A is a high level summary of the costs for each option. Attachment 3 provides

a more detailed cost break down for SMART’s submitted costs.

TABLE A - Options / Cost Table

Option #1 Option #2 Option #3

Full Station Phased Station (Phase 1) No Station

City costs to $5,050,000 $2,450,000 $50,000

reimburse SMART
Additional City Costs $ 500,000 $0 $0

Total $5,550,000 $2,450,000 $50,000

**See Financial Considerations section for additional cost information.

The completed project under either Option 1 or 2 (excluding the parking improvements on the

adjacent city-owned lot) would be SMART-owned. The tracks and platform within SMART’s

right-of-way would be designed and built by SMART, and would become SMART’s property

even if funded in whole or in part by the City. Options 1 and 2 include the City reimbursing

SMART for the full costs of the station work within their right-of-way at the estimated cost of $5

million or $2.4 million, respectively, with City funds. With completion of the Option 1 project,

the station would be owned and operated by SMART in the same manner as if they had funded the

improvement themselves. Similarly, the incomplete Option 2 project would be owned by SMART

and would then be operated by SMART as a station only upon completion of the Phase 2 work.

The City’s funding of the improvements does not include any City ownership or other rights in the

completed work.

4

Overview of the Options
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Option #1 — Fit/i Downtown Station — $5.5 mi/lionThis would complete all improvements within the SMART right-of-way for a full station availablefor passenger boarding and alighting, including a parallel gauntlet track, signals andcommunication infrastructure, platform, shelter/amenities, and a walkway, plus it includes otherCity improvements on the adjacent depot lot such as a driveway, turn-around, parking, landscapingand lighting. The multi-use path adjacent to the site is a separate project, and not included in thisdiscussion.

Based on information available to SMART from similar recently completed and on-going work,SMART prepared an estimate for the subject improvements. The estimate includes all componentswithin the SMART right-of-way required to complete a fully functioning station, including designand construction management, along with a 30% contingency allowance to account for thepreliminary nature of the estimate. This total cost is estimated to be $5 million. City staffestimatesthe cost ofthe other City improvements (jarking lots, etc.), to be located on adjacent City property,to be approximately $500,000. This figure includes a 25% contingency resulting in a totalestimated project cost of $5.5 million for the full station option.
Option #2— Phased Rail Infrastructure Profect — $2.4 Mi//ionGiven that construction costs would increase significantly once SMART is operational on theadjacent tracks, SMART staffproduced an estimate for a phased project. This alternative includesa two phase approach, where the design and permitting would be completed now, but actualimprovements would be limited to those likely impacted the most by track operation, and thereforesubject to higher costs if deferred. These improvements include the addition of the parallel(gauntlet) tracks and associated switches, and the concrete platform. The platform finish work,and the bulk of the signal and control equipment, would be deferred to a second phase.

This phased approach would result in a completed Phase 1 installation that could not be used inany manner for boarding and alighting, but would be available as the foundation for stationdevelopment at a time when funds were available to construct Phase 2. The most likely result is apartially completed concrete structure, fenced for safety and security.
The cost of the first phase is estimated at $2.4 million, inclusive of engineering and contingencies.The Phase 2 cost would be the $2.6 million (remainder of the $5 million total) plus $500,000 costof the adjacent site improvements. The Phase 2 cost will likely be higher, however, due to theproximity of the operating rail service, construction cost increases which will likely occur overtime, and the reduction of efficiencies from not completing all of the work in one contract. Theseanticipated cost increases are unknown at this time, and given the inclusion of the 30% contingencyallowance, the $2.6 million is an appropriate figure to start with.

Option #3 — No Downtown Station.
This is the no project or ‘do nothing at this time’ alternative relating to the downtown station. TheCity would not enter into any agreement with SMART and their project would continue with noaccommodations for a downtown station. There is no City cost associated with this option beyondthe funds already invested in the feasibility study, which expense is common to all three options.
This option does not necessarily mean there will never be a downtown SMART station. Thisoption means there will not be a downtown station when rail service starts. The cost ofconstructing the downtown station in the future will likely be significantly higher primarily due tothe added costs of performing the work identified in Option 2 while SMART and freight trains are5



operating on the tracks. The potential future costs are not known, but SMART staff indicated that

it would be realistic to estimate that the cost would double.

Common Elements of the Options

Under all options, SMART will continue with their system-wide track and station improvements,

including the two other Novato stations. SMART has included mobilization costs in their

estimates to account for additional design team and contractor resources to ensure that other

components of the overall project are not compromised.

None of the above stated costs include any allowance for improvements to the historic Depot

Building. The proposed improvements do not directly connect with, nor do they physically

conflict with, the Depot Building and staff has assumed the final use and level of improvement of

the Depot Building would be determined in a separate process at a later date. The 2008

Supplemental EIR prepared and certified by SMART includes a mitigation measure requiring the

preparation of an historical assessment of the former Depot Building, which could result in

modifications to the proposed station design or construction methods if the structure is determined

to be eligible for listing on the National Register of Historic Places. The project cost estimates

include funding for this analysis, but not for any project modifications that might be required as a

result of the study.

ANALYSIS

following staffs public workshop presentation on January 12th, a number of questions were raised

by both the City Council and the public. Included in each section below is a listing of the questions

and staffs response to them, arranged by topic. In addition to direct answers to questions, some

topics include additional information, not directly related to a posed question, but relevant to the

discussion, and not previously known or included in the workshop staff report. The analysis and

background information is organized into the following categories.

Project Timing and Process
• SMART Parameters
• SMART Operations and Ridership
• fiscal Considerations

CEQA Information and Issues
Reimbursement Agreement
Pttblic Outreach

Project Timing and Process
As discussed at the workshop, this decision is time-constrained. SMART staff has indicated they

need a decision by the end of January to reasonably assure that the station can be constructed for

the costs presented and in time for use at the start of service or shortly thereafter. However, staff

needs additional time and direction from the Council on implementation documents that are not

available at the January 26th meeting. If the City should opt to proceed with the construction of

either Option 1 or 2, the following updated timeline has been reviewed with SMART and City

staff.

January 26: Council direction
February 9: Council meeting to take action on fmal funding, resolution with CEQA findings,

and reimbursement agreement.
6
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February 17: SMART Board meeting for approval of reimbursement agreement and directSMART staff to move forward with a change order.
Given the time sensitive nature of the project, should Council decide to move forward with eitherOption 1 or 2, staff would propose that SMART start immediately on the design work. SMARThas indicated that some of the construction items have a long lead time, and two weeks saved atthe initiation of the project could be instrumental in completing work before service impacts arecreated. Since the reimbursement agreement requires further review and approval by both the CityCouncil and SMART board, which would likely not be complete until at least three weeks fromthe time of Council’s decision, staff proposes modifiing the existing agreement between SMARTand the City under which the feasibility study was performed. There is a remaining balance onthat agreement of approximately $50,000 that could be used to fund the design work undertakenprior to execution of the reimbursement agreement. The Council would need to include directionto authorize the Interim City Manager to amend the existing scope to fund design work should theCouncil wish to do so.

[ Questions & Answersfrom Workshop: “PROJECT TIMING”

Q lithe council was interested in movingforward, what does the timeline look like?A Ifthe City Council decides to moveforward with either afitil station or a phased station,follow up Council and SMART board approval of the agreement would occur in Februwy, up totwo monthsfor design and contractor pricing, followed by construction starting in late springandfinishing in winter.

SMART Parameters

The City Council’s policy discussion of whether to fund a SMART station in downtown, if movedforward, will result in a request to the SMART Board to enter into a reimbursement agreementwith the City and create a change order to construct a station in downtown Novato. SMART is awilling partner in a potential downtown station, however, there are some parameters that SMARThas articulated to the City.

1. SMART is supportive of adding stations and is open to constructing a facility if theCity is interested — at no cost to SMART.2. If a downtown station is added, the train would stop on a given run at either the NorthNovato - San Mann station or the Downtown Station — not both — in order to retainSMART’s overall schedule.
3. All costs for a potential Downtown Station would be the responsibility of the City.SMART will provide the City with cost invoices for financial accountability.4. SMART will not assume any responsibility or liability associated for the decision toconstruct the station. Any costs to transfer risk to the contractor relating to theconstruction will be included in the construction costs to be reimbursed by the City.5. No operational assurances will be provided by SMART as to the number of stops orthe schedule between weekday or weekend service. As with all stations, SMARTneeds to retain operational control to determine what is in the best interest of riders andthe system as a whole. If and when the downtown station is fully built at the City’s
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expense and becomes operational, the City will be able to provide suggestions to

SMART for their consideration regarding service.

SMART Operations / Ridership

At the January 12th workshop, there were a variety of questions regarding ridership and operations.

Staff has attempted to respond to the questions based on the information available on SMART’s

web site. Estimates of ridership and the potential impacts to foot traffic downtown are contained

within the environmental documents for the project. SMART provided no updated information.

Projected ridership numbers for SMART service were developed for and published in the project’s

2006 Final Environmental Impact Report (FEIR.) Adjustments or modifications to some of these

numbers were published in the 2008 Supplemental Environmental Impact Report (SEIR) and the

2014 Environmental Assessment tEA).

The 2006 FEIR studied the contemplated SMART service from Cloverdale to Larkspur including

two Novato stations; one at the current Novato North — San Mann location, and one at Roblar

Drive. The FEIR included a model-based ridership projection of 5,050 passenger trips on an

average weekday in year 2025. The 5,050 trips includes an estimated 175 boardings and 189

alightings at the Novato North — San Mann Station, and 93 boardings and 94 alightings at the

Roblar Station.

The 2008 SEIR was completed to analyze environmental impacts of four changes to the project,

including the addition of weekend service and alternate Novato station locations to the Roblar

Drive location, including both the selected Novato South - Hamilton Station and the Downtown

Station site.

The SEIR estimated a Saturday and Sunday ridership range of 1,820 to 2,020 and 1,160 to 1,260

passenger trips respectively. These weekend numbers were developed by application of a

reduction factor to the 2006 FEIR weekday numbers, and not by development of a new model.

Similarly the analysis of alternate stations in the SEIR did not involve a new ridership model as it

was not deemed appropriate for the detailed station to station comparison analysis required. In

addition, the SEIR ridership numbers contemplated a Downtown Station instead of the Roblar

Drive Station, and not in place of the Novato North — San Mann Station. The SEIR included an

estimate of 160 to 180 boarding passengers per typical weekday in 2025 at the downtown station.

The 2014 EA examined the proposed rail extension from San Rafael to Larkspur. The EA included

an estimate of 5,449 passenger trips on an average weekday in year 2035. There was no

information provided in the EA regarding individual station boardings and alightings at any of the

considered Novato stations.

f Questions & Answers from Workshop: “SMART OPERATIONS / RIDERSHIP”

Q What is the time schedule of stops? Will the downtown stop be used weekdays?

Weekends?
A SMART anticipates that there will be thirty trips per day with thirty minute headways on
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commute days. Headway is the time between trains. The thirty trips represents fifteen southboundand fifteen northbound for a total of thirty. A sample weekday schedule was included in the EIR.There was no weekend schedule in the EIR, nor has SMART published any weekend schedules.
Q What control does the City have as to how, when or how frequently the DowntownStation will be used if it is built?
A The operational schedule of the train will be the responsibility of SMART and SMARThas stated that they will provide no operational assurances regarding the Downtown Station.SMART has stated that the train will stop at either the Novato North — San Mann station or at theDowntown station, but not at both on the same trip.

Q What happened to the concept of downtown being a “whistlestop”?A Staff is still researching some history of the Council’s discussion of”whistlestop”.
Q What if ridership is low for the Downtown Station? Are there any guarantees fromSMART regarding continued utilization of the station?A SMART will not provide any ‘guarantees of service’ for any specific station as they areresponsible for the system as a whole. They are willing to talk with the City in the event thatridership becomes an issue that would lead to consideration of schedule changes. It is alsoimportant to remember that the City has a permanent seat on the SMART Board of Directors andhas an active voice in SMART policy decisions.

Q What is the impact on the North Novato - San Mann station of having a Downtownstation?
A With the short timeframe for decision making regarding the downtown station, it is notpossible to make an evaluation of the impact. As SMART has stated, a train cannot stop at boththe Novato North — San Mann station and the Downtown Station on the same trip, and as such anydowntown stop will result in elimination of a stop at Novato North — San Mann. This couldnegatively impact the Novato North — San Mann station, however there is also no currentinformation regarding potential ridership of a downtown station.

California Environmental Quality Act

If the City Council makes a decision to fund project construction, it will need to make CEQAfindings. SMART originally prepared and certified an environmental impact report (EIR) on thedevelopment of the originally proposed rail corridor project in 2006 which analyzed the potentialenvironmental impacts of proposed Novato station locations at San Manin!Atherton and on RoblarDrive near Nave Drive.

Document link: http://www.sctainfo.orgi1pdf/smart!final/finaleir.pdf.
Subsequent to the certification of this EIR, SMART chose to analyze numerous additionalmodifications to the original proposal, including consideration of three alternative station locationsto the proposed Roblar Drive site, one of which included a downtown station at the Grant Avenuelocation. SMART prepared and certified a Supplemental EIR for these possible projectmodifications in 200$.
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Document link: http://www2.sonomamarintrain.org/index.php/docs/eir/#FSEIR (click on link,

choose Documents/Environmental Documents! and then, under CEQA Documents, choose Final

Supplemental Environmental Impact Report)

An excerpt from this document describing and assessing potential environmental impacts of a

Downtown Station is attached (see Attachment 4). The analysis identified six potentially

significant impacts in the areas of traffic, parking, and cultural (historic) resources, and the

proposed mitigation measures that would be needed to address each.

If the City Council makes a decision to fund project construction, it could rely upon the previously

certified Supplemental EIR under provisions of Section 15162 of the CEQA Guidelines if it finds

that there is no new information or changed conditions applicable to the project since preparation

of the Supplemental EFR that would indicate new environmental impacts. Based on a review of

the 2008 documents, staffs opinion is that the Supplemental EIR is sufficient for such a Council

action since:

• The project analyzed in the Supplemental EIR is essentially physically the same as that

considered in 200$,

• The noise analysis considered the location of residential units at the Miliworks project

which was under construction at that time,

• Traffic counts in the vicinity are not appreciably different today than in 2008 due to the

lack of development which occurred during the intervening years of economic recession,

and
• The current proposal is for occasional use of the station compared with the impact analysis

in 2008 which assumed full daily use of the station which therefore would result in less

daily impacts than those previously analyzed.

The Supplemental EIR contained four mitigation measures placing requirements on the project

which relate to future traffic impacts and potential effects on the historic depot building and the

former freight building, summarized as follows:

1. SMART shall pay a proportional share of the cost of signalization if warranted in the future

of the intersections of Grant Avenue/Railroad Avenue and Grant Avenue/Reichert Avenue;

2. The City may restrict parking on nearby streets to discourage station-related parking;

3. SMART shall prepare an analysis for determination by the State Historic Preservation

Officer of the eligibility of the former Depot building for listing on the National Register

of Historic Places, and if eligible, any alterations of the Depot building or station

construction shall comply with the Secretary of the Interior’s Standards for Treatment of

Historic Properties with Guidelines for Preserving, Rehabilitating, Restoring and

Reconstructing Historic Buildings;

4. An Extended Phase I archeological study is recommended in areas where ground

disturbance is planned for the station improvements;

SMART has indicated that funding for these mitigation measures would be the responsibility of

the City. The costs of the historic and archeological investigations for Measures 3 and 4 above

have been included in the project cost estimates, although any subsequent costs that may result

from determinations of the studies have not been factored in.
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Regarding Measure 1 above, the City’s traffic model does not indicate the need to signalize theseintersections due to current demands or based on future projected growth. so the likelihood ofneeding to add traffic signals in the foreseeable future is remote. Measure 2 is discretionary, andthe 2008 SEIR did not take into account the availability of the City’s adjacent Depot Lot for publicparking.

j Questions & Answersfrom Workshop: “CEQA” 1
Q Who will pay for the Effi mitigation measures outlined for the Downtown station?A The 2008 Supplemental EIR, which examined the Downtown Station as an alternative,identified three potentially significant impacts and identified associated mitigation measures.These mitigation measures would:

1. Require that SMART pay a proportional share of the costs of any future signalization ofthe intersections of Grant Avenue/Railroad Avenue and Grant Avenue/Reichert Avenue.The City’s traffic model does not indicate the need to signalize these intersections due tocurrent demands or based on future projected growth, so the likelihood of needing to addtraffic signals in the foreseeable future is remote.
2. Require an evaluation of the qualifications of the former depot building for listing on theNational Register of Historic Places, and if deemed eligible, consider the impacts of thestation design and construction on the historicity of the depot building and makerecommendations to reduce such potential impacts.
3. Require an archeological evaluation of historic or prehistoric artifacts in the vicinity of theformer freight building. Again, this investigation may result in recommendations to reducesuch potential impacts.

SMART has stated that all costs for the downtown station, including the costs associated withthe three mitigation measures summarized above, are the responsibility of the City based onthe arrangement that is being discussed. Staff estimates that the historic and archeologicalstudies called for would cost between $10,000 and $40,000. It is unknown at this time if thestudies would identify any necessary modifications to the station design or constructionmeasures, or the ultimate costs that such modifications might engender.

FISCAL CONSIDERATIONS

There are a number of fiscal considerations for Council to consider.
Cost offeasibility Study
The City authorized $100,000 on October 6, 2015, for SMART to perform a feasibility study fora downtown SMART station. SMART estimates that it has spent approximately $50,000 of theoriginal $100,000. The City will be billed in the near future when SMART’s contractors submitinvoices to SMART.

Available funding Sourcesfor Project
In considering whether or not to fund a project such as the downtown station, the City couldconsider two funding options — either one-time funds or some form of debt financing. The Citycould also consider a combination of those two options.
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One-Time funds
The City has some one-time dollars available that could be used for the downtown station. While

the City’s General Fund Reserve (i.e. Emergency and Disaster Response Reserve) would normally

be a primary available option, current reserve levels are right at the 15% minimum policy level

and staff would not recommend drawing those reserves down further at this time. Resources do

exist in Measure F and other funding categories. The City Council historically has set aside money

from time-to-time for specific purposes into separate accounting funds and it is the Council’s

prerogative to re-visit those designations as it chooses. However, any decision to re-appropriate

previously-set-aside funds would mean a shift in priorities away from those projects for which

funding was already allocated.

funding options could be classified into several major categories, as highlighted in the table below.

Fund Description
Approximate Amount Available

Currently available and unallocated one-time funds

Unspent, Unallocated Measure F funds $5,500,000

Novato Public Financing Authority fund (previous $600,000

General Fund money deposited into the NPFA fund;

plus proceeds from the lease of the Carlile House)

Currently allocated one-time funds

Measure F Risk Mitigation Reserve $3,000,000

Other previously allocated funds (Includes a variety of $2,000,000 - $3,000,000

funds for which Council has previously set project

priorities; examples include Measure F technology

funding, excess equipment replacement funding, and

others)
Funds that could be available soon (2016)

Buck Trust Development Agreement $1,000,000

Hamilton Hospital Sale Agreement $2,000,000

Hamilton Cottage Sale Agreement (Senior Housing $500,000

Triangle)
Notes:
Redevelopment Lawsuit — The City may obtain resolution during 2016 on its lawsuit over $5.2

million informer redevelopmentfinds, lithe City is successful, these funds may become

avallcthle for use. However, chic to the unknown outcome ofthe litigation at this time, staff

would not recommend considering committing these funds at this time.

Debt Financing
The City may have some options to issue debt to finance a portion or all of the downtown station

project. These options spare the City from using one-time money now at the expense of paying

interest costs in future years to repay the debt.

A key consideration for a debt issuance of this type is whether or not the provisions of Novato ‘s

1987 Measure D apply. Measure D was a voter-approved initiative that limited the City’s ability

to issue debt to acquire real property and/or major capital improvements to real property above a

certain dollar limit (currently the limit is $2,231,843). However, because the SMART station
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improvements lie completely in the SMART right of way and the City does not gain title to orusage of any real property or improvements, staff and legal counsel believe that Measure D mostlikely does not apply to a debt issuance for purposes of funding a SMART station.
In recognition ofthe Measure D limit and the ambiguities around some ofthe Measure D language,staff has provided several example debt financing scenarios in the table below. Some scenarioskeep the debt amount issued below the $2.2 million limit while others fully fund each projectoption. The scenarios below are intended to be illustrative in nature only; the actual amountfinanced, interest rates, length of term, source of financing, etc., would be determined later basedon Council direction.

Debt Financing Example Scenarios

Scenario A Scenario B Scenario C Scenario D Scenario EProject Funded Phased Phased Phased Full Station Full StationTotal Cost $2,400,000 $2,400,000 $2,400,000 $5,000,000 $5,000,000Amount to be Cash-Funded $200,000 $0 $1,000,000 $2,800,000 $0Amount to be Debt-Financed $2,200,000 $2,400,000 $1,400,000 $2,200,000 $5,000,000Assumed Interest Rate 5% 5% 5% 5% 5%Term ofFinancing 20 Years 20 Years 20 Years 20 Years 20 YearsApproximate Annual Debt Service $177,000 $193,000 $112,000 $177,000 $441,000Total Interest Cost of Debt $1,300,000 $1,400,000 $850,000 $1,300,000 $3,000,000
Potential Impact to other City Projects
A second consideration, in addition to besides where the funding would come from, is what otherprojects or needs exist that would have fewer funding opportunities due to the City’s expenditureof one-time funds on the downtown station. Rather than provide a laundry list of projects, beloware just a few examples of current capital improvement projects that are not fully funded at thistime:

• Hill Field / MTSC / Hill Recreation Area Master Plan• Sherman Avenue Streetscape / Enhanced Civic Green• North Redwood Streetscape Improvements• Dogbone Meadow Improvements
• Other City initiatives

f Questions & Answersfrom Workshop: “FISCAL CONSIDERATIONS”

Q Has the Measure F Oversight / Citizens Finance Committee weighed in on thedowntown station and funding options?A The Measure F Oversight / Citizens Finance Committee met on January 21,2016 to discussthe downtown station. Staff presented known information and answered a variety of questionsfrom the Committee. On a unanimous vote of the members present (1 was absent), the Committeerecommended to the City Council that no City funds be used to construct a downtown station; inparticular, the Committee further recommended that no Measure F or Measure C funds be used todo so.
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Q Can Staff provide a cost/benefit analysis of the options for Council consideration?

A Staff does not have a cost/benefit analysis to provide to the Council. A cost/benefit analysis

would require updated ridership projections and a fiscal impact analysis. This work is estimated

to require six months to complete, and would not be available in time to provide any guidance

prior to the City having to commit funds under Options 1 and 2.

Q How much would the Downtown Station cost if it were to be built later after SMART

is operational?
A At the January 12th work session, SMART Chief Engineer Bill Gamlen stated that it is

difficult to say, but that once revenue service starts, the available windows are greatly reduced and

costs could easily double.

Q Is there a way to reduce the costs for the Phased Station option?

A There are infinite ways to phase a project, but SMART chose the phasing limits after an

analysis of work requirements and restrictions. Reducing the Phase 1 project to include fewer

improvements results in a higher overall cost, as it pushes service-sensitive work to the future

when the track will be in service. SMART does not recommend any reduction in the Phase 1

scope.

Q When the City combined the redevelopment project area between Hamilton and

Downtown, there was an upfront amount of money used to improve downtown by redoing

Grant Avenue. Was there a commitment by the City at that time that future money would

be spent in Hamilton?
A Staff is still researching what if any formal or informal “commitments” may have been

discussed or made regarding the allocation of funds within the consolidated redevelopment area in

the past.

Q What are the total costs of both options including reimbursement costs to SMART

for construction and separate City costs to create a complete station?

A SMART has stated that all costs associated with this station, including design and

construction, are the responsibility of the City at this time. SMART would not contribute any

funds towards to completion of either the Option 1 or Option 2 projects. The total estimated cost

of the full station is $5.5M, including work on the adjacent City depot lot, while the cost of the

phased construction is estimated at $2.4M for the first phase, exclusive of adjacent depot lot

improvements. These two costs would be completely the responsibility of the City per the

contemplated agreement.

Reimbursement A2reement

SMART and the City have had very preliminary discussions regarding a “Reimbursement

Agreement”. Staff has represented the discussions and feedback from SMART below. Should

Council decide to move forward with either Option 1 or 2, SMART and City staff will work on

finalizing an agreement and return with the draft final document for Council approval at the

February 9th City Council meeting. In the event that Council approves moving forward with either

Option 1 or 2, direction should include feedback on the key components of the reimbursement

agreement so that staff has some direction regarding these discussions with SMART. The

following are key points:
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Opt Out
SMART and the City both see the need for an “opt out” provision if construction costsexceed a pre-determined amount (set by the City Council). The “opt out” may include aprovision that permits the City to terminate the agreement if SMART’s constructionestimates at the time of the contract exceed $5,000,000 (or $2,400,000 for the phasedapproach).

The opt-out opportunity would occur at the completion of bid solicitation followingcompletion of final plans. If estimated costs exceed that agreed upon amount, the Citywould be given the opportunity to reconsider funding the project, and would be responsiblefor project costs incurred to date, most likely limited to design costs which could be up to20% of project costs. This provides the City with a final veto opportunity based on refinedcost estimates.

If direction is provided to move forward with either station construction option, theagreement would be considered by SMART Board by February 17th• Final design andprocurement of bids is anticipated to take 60 days, resulting in a likely opt-out date of mid-April. The opt-out decision, if triggered, would be brought to Council at the next availableCity Council meeting for discussion and action. Should the opt-out provision not betriggered, construction would begin as soon as practicable thereafter with no additionalCity input. Under this scenario, the City would be responsible for all costs even if theyexceed the $5,000,000 estimate.

Exit Provision
In addition to the “opt out” relating to potential costs, staff also recommends an “exitprovision” which would include the ability to terminate the agreement due to otherunforeseen circumstances which could increase costs, result in significant delays orotherwise render the project impossible. The City would be responsible for all costsincurred by SMART up to the point where the “exit provision” was invoked.
Service Guarantee
SMART has stated that they will not provide any guarantee of service at the downtownstation. Staff would like to see some form of guarantee based on the City’s financialinvestment, but recognizes that SMART is the operator of the train service and as suchneeds to be free to determine routes and schedules based on their ownjudgment. That said,if and when the downtown station is fully built at the City’s expense and becomesoperational, SMART is open to hearing suggestions from the City for their considerationregarding service. This is the only service guarantee for which SMART has expressedsupport to date.

Insurance, Bonding and Indemnity
Staff believes these agreements should require that the contractor obtain insurance andbonds and indemnify the City as the funder of the project so that the City’s interests areprotected. Staff recognizes that the cost for this should be part of the construction budgetand charged back to the City. Staff also recommends that the indemnity provision be clearthat each party indemnifies each other for each party’s actions, decisions, etc.
Maintenance of the Facifity
SMART has agreed that SMART is the owner of the facility on their property and will be
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responsible for all ongoing maintenance thereof. This should be stated in the agreement.

Accounting
As with all funding agreements, staff recommends that a provision be added to provide an

accounting to the City of all monies spent toward the project for which SMART will be

receiving reimbursement.

The improvements are proposed for SMART’s right-of-way and require no City permits or

oversight. The design-build nature of the work reduces, but does not eliminate, change order

potential. Under the agreement, the City has no input into the design or construction of the project.

The downtown station construction would proceed in a similar manner to the other Novato stations,

other than that the City would be reimbursing SMART for their project costs under the terms of

the agreement.

Public Outreach

Recognizing the short window of opportunity for outreach, staff developed a public outreach effort

immediately following the January 1 th Council meeting. As staff stated at the meeting, adequate

outreach and public engagement requires a thoughtful process and is difficult to achieve — and be

effective — in less than ten days. However, to provide the community with as much time as possible

to give input, staff provided a variety of options to allow the community to comment and ask

questions. Background information, including the project options and fiscal considerations, were

provided on the City’s website and on Open Novato — where the community was encouraged to

go for more information and to provide feedback.

To encourage feedback from various demographics represented in Novato and make it convenient

to provide feedback, the City offered a number of options to give input:

• Visit our online forum and weigh-in: novato.org/opennovato

• E-mail us: city(novato.org
• Drop-off a note to us or mail-in your comments/questions:

City Administrative Offices
Attn: SMART project
922 Machin Ave.
Novato, CA 94945

• Come to the City Council meeting:

Tuesday, January 26, 2016 at 6:30pm
Novato City Hall
901 Sherman Avenue

To inform the community of the proposed project and options to provide input, City outreach

efforts included:

• ¼-page ads in the Mann IJ and Novato Advance. The IJ ad ran five times in its print edition

through Tuesday, 1/26 and will have received a minimum of 40,000 impressions on

marinij.com (see Attachment 5).
• A landing page on our website which can be accessed directly: www.novato.org/SMART,

as a news item from our homepage, and under our “Hot Topics” section.
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• E-notification from the City, announcing that the Council will consider this item on 1/26and providing info and links to the webpage and feedback options.• Public noticing — approximately 1200’ radius from property boundary (this reaches toRedwood Boulevard).
• Sent information to the Chamber and Downtown Novato Business Association todisseminate electronically to their members, as well as to the City’s committees,commissions, and boards.
• Created an Open Novato (novato.org/opennovato) page which included the projectbackground, fiscal considerations, and a question that asks participants which option theyprefer and why. As of January 21, approximately 220 individuals have providedfeedback—which is equivalent to nearly 11 hours of public testimony @ 3 minutes perperson at a City Council/public meeting.• Collected feedback via the City’s e-mail (city@novato.org), NextDoor and Facebookaccounts. As of January 21, approximately 33 individuals provided feedback. Aspreadsheet detailing all feedback received as of January 21, is attached to this staff report.• Distributed flyers at City facilities, both libraries, and displayed in the Downtown kiosks.• Prepared our front desk to collect any feedback dropped off at or mailed to City offices• Posted information on NextDoor, Hamilton Forum, the Novato Patch, and on the City’sfacebook pages and Twitter feed.

• Posted information on Novato Community Television
Attached is the public feedback that had been collected as of the publishing date for this report(Attachment 6). Additional public input that is received after the publication of this staff report upto the Council meeting will be accumulated and provided to the Council separately and posted onthe City’s website.

CONCLUSION

The vision of an active SMART station in the downtown is compelling. One can envision futurecommuters and visitors discovering Downtown Novato, increased foot traffic and commerce, andthe spin-off of other private sector investments. Investing in a downtown SMART station can bean economic development boost to our downtown, and our City. With this view, the NovatoCouncil has advocated for a downtown station for many years — seeking a SMART presence inour downtown.

Unfortunately, given the City’s current circumstances and constraints, staff is recommending thatthe City not to move forward with the construction of a Downtown SMART station at this time.The key factors that have led to this recommendation include: (1) the projected costs for eitherconstruction option are much higher than was envisioned and would take significant financialresources from a limited pool of City funds; (2) there are too many uncertainties regarding theproject and sufficient time for further analysis and research is not currently possible, and (3) theCity has limited financial resources and an investment in SMART means less funding availablefor other City projects and priorities. More specifically, while the City’s overall budget is betterwith the passage of Measure C, the recent ¼ cent sales tax measure, we still face a structural deficitin future years in addition to unmet infrastructure needs and community desires for other qualityof life improvements. Additionally, City investments may still be required for the two existingNovato SMART stations to ensure that vehicle, bus, pedestrian, and bicycle traffic are integratedwith City infrastructure and neighborhoods.
17
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Given the community feedback over the last week, we recognize that there is a strong community

interest in a downtown SMART station. This interest confirms the City Council’s 2009 advocacy

to have the Downtown Station be considered as a “priority site” should additional stations be

considered in the future. If Council chooses to not move forward at this time, the City and SMART

should continue conversations and see if there is a way to make this happen in the future for the

Novato community, with a potential for a public-private partnership or other funding options.

Staff recognizes that this policy decision by the City Council with long-term implications and

respects that the Council may have different views or a longer term vision for Novato.

ATTACHMENTS

1. Staff Report for April 28, 2009 City Council Meeting, including letter to SMART Board

dated April 2$, 2009 regarding designation of the Downtown Station as a priority.

2. January 4, 2016 SMART Memorandum titled “Evaluation ofa Downtown/Grant Avenue

Station”
3. Cost Estimate Sheet
4. Excerpts from SMART’s 200$ Final Supplemental Environmental Impact Report

5. Copy of Newspaper Advertisement of January 26, 2016 City Council meeting.

6. Results from Public Outreach Efforts
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METROPOLITAN TRANSPORTATION CoImI;ssIoN
MTC RESOLUTION 3434 TRANSIT-ORIENTED DEVELOPMENT (TOD) POLICYFOR REGIONAL TRANSIT EXPANSION PROJECTS

Adopted July 27, 2005
7. PURPOSE
The San Francisco Bay Area - widely recognized for its beautyand innovation — is projected to grow by almost two millionpeople and one and a half million jobs by 2030. This presents adaunting challenge to the sustainability and the quality of life inthe region. Where and how we accommodate this future growth,in particular where people live and work, will help determinehow effectively the transportation system can handle this growth.

The more people who live, work and study in close proximity topublic transit stations and corridors, the more likely they are touse the transit systems, and more transit riders means fewer vehicles competing for valuable road space. The policy also provides

support for a growing market demand for more vibrant, walkableand transit convenient lifestyles by stimulating the constructionof at least 42,000 new housing units along the region’s major newtransit corridors and will help to contribute to a forecasted 59%increase in transit ridership by the year 2030.

This TOD policy addresses multiple goals: improving the cost-effectiveness of regional investments in new transit expansions,easing the Bay Area’s chronic housing shortage, creating vibrantnew communities, and helping preserve regional open space. Thepolicy ensures that transportation agencies, local jurisdictions,members of the public and the private sector work together tocreate development patterns that are more supportive of transit.

TABLE 1: Resolution 3434 Transit Extension Projects Subject to Corridor Thresholds

THRESHOLD IS MET WFH
PROJECt

SPONSOR TYPE CURRENT DEVELOPMENT?BART East Contra Costa Rail ExtensIon BART/CCTA Commuter Rail NoBART — Downtown Fremont to
San Jose/Santa Clara
(a) Fremont to Warm Springs (a) BART BART extension No(b) Warm Springs to San Jose! (b) VTA

Santa Clara

AC Transit Berkeley/Oakland!
. . AC Transit Bus Rapid Transit Yes

San Leandro Bus Rapid Transit: Phase 1

Caltrain Downtown Extension/Rebuilt
. TJPA Commuter Rail Yes

Transbay Terminal

MUNI Third Street Light Rail Transit
.

MUNI Light Rail Yes
Project Phase 2 — New Central Subway

Sonoma-Marin Rail SMART Commuter Rail No
. SMTA, ACCMA, VrA, CorridorDumbarton Rail

.

. NoACTIA, Capitol Commuter Rail
Expanded Ferry Service Phase 1:
Berkeley, Alameda/Oakland/Harbor Bay,

WTA Ferry No
and South San Francisco to San
Francisco (Note 1)

Expanded Ferry Service Phase 2:
Alameda to South San Francisco, and
Hercules, Antioch, Treasure Island, WTA Ferry NoRedwood City and Richmond to San
Francisco (Note 7)

Note 1: The WTA ferry Expansion “Corridor” for the purposes of the TOD policy consists of all new terminals planned in Phase 1 and Phase 2.



There are three key elements of the regional TOD policy:

(a) Corridor-level thresholds to quantify appropriate mini
mum levels of development around transit stations along
new corridors;

(b) Local station area plans that address future land use
changes, station access needs, circulation improvements,
pedestrian-friendly design, and other key features in a tran
sit-oriented development; and

(c) Corridor working groups that bring together CMAs, city
and county planning staff, transit agencies, and other key
stakeholders to define expectations, timelines, roles and
responsibilities for key stages of the transit project develop
ment process.

2. TOD POLICY APPLICATION

The TOD policy only applies to physical transit extensions fund

ed in Resolution 3434 (see Table 1). The policy applies to any
physical transit extension project with regional discretionary
funds, regardless of level of funding. Resolution 3434 invest

ments that only entail level of service improvements or other
enhancements without physically extending the system are not
subject to the TOD policy requirements. Single station ellen

sions to international airports are not subject to the TOD policy
due to the infeasiblity of housing development.

3. DEFINITIONS AND CONDITIONS OF FUNDING

For purposes of this policy “regional discretionary funding” con
sists of the following sources identified in the Resolution 3434

funding plan:

• FTA Section 5309- New Starts

• FTA Section 5309- Bus and Bus facilities Discretionary

• FTA Section 5309- Rail Modernization

• Regional Measure 1- Rail (bridge tolls)

• Regional Measure 2 (bridge tolls)

• I nterregional Transportation Improvement Program

• Interregional Transportation Improvement Program

Intercity rail

• federal ferryboat Discretionary

• AB 1171 (bridge tolls)

• CARB-Carl Moyer/AB434 (Bay Area Air Quality
Management District)*

These regional funds may be programmed and allocated for envi

ronmental and design related work, in preparation for addressing

the requirements of the TOD policy. Regional funds may be pro

grammed and allocated for right-of-way acquisition in advance

of meeting all requirements in the policy, if land preservation for

TOD or project delivery purposes is essential. No regional funds

will be programmed and allocated for construction until the

requirements of this policy have been satisfied. See Table 2 for a

more detailed overview of the planning process.

TABLE 2: Regional TOD Policy Implementation Process for Transit Extension Projects

TRANSIT AGENCY ACnON CITY ACtION MTC/CMA/ABAG ACtION

All parties in corridors that do not currently meet thresholds (see Table 1) establish Corridor Working Group to

address corridor threshold. Conduct initial corridor performance evaluation, initiate station area planning.

Environmental Review! Coordination of corridor working

Preliminary Engineering! Conduct Station Area Plans group, funding of station area plans

Right-of-Way

Step 1 Threshold Check: the combination of new Station Area Plans and
existing development patterns exceeds corridor housing thresholds.

Adopt Station Area Plans. Regional and county agencies assist

Final Design Revise general plan policies and zon- local jurisdictions in implementing

ing, environmental reviews station area plans

Step 2 Threshold Check: (a) local policies adopted for station areas;

(b) implementation mechanisms in place per adopted Station Area Plan by the time Final Design is completed.

Construction
Implementation (financing, MOUs) TLC planning and capital funding,

Solicit development HIP funding

* The Carl Moyer funds and AB 434 funds are controlled directly by the California Air Resources Board and Bay Area Mr Management District. Res. 3434 identifies

these funds for- the Caltrain electrification project, which is not subject to the TOD policy.



4. CORRIDOR-LEVEL THRESHOLDS • New below-market housing units will receive a 50 percentEach transit extension project funded in Resolution 3434 must
plan for a minimum number of housing units along the corridor.
These corridor-level thresholds vary by mode of transit, with
more capital-intensive modes requiring higher numbers of hous
ing units (see Table 3). The corridor thresholds have been devel
oped based on potential for increased transit ridership, exemplary
existing station sites in the Bay Area, local general plan data, pre
dicted market demand for TOD-oriented housing in each county,
and an independent analysis of feasible development potential in
each transit corridor.

• Meeting the corridor level thresholds requires that within a
half mile of all stations, a combination of existing land uses
and planned land uses meets or exceeds the overall corridor
threshold for housing (listed in Table 3);

• Physical transit extension projects that do not currently
meet the corridor thresholds with development that is
already built will receive the highest priority for the award
of MTC’s Station Area Planning Grants.

• To be counted toward the threshold, planned land uses must
be adopted through general plans, and the appropriate
implementation processes must be put in place, such as
zoning codes. General plan language alone without sup
portive implementation policies, such as zoning, is not suf
ficient for the purposes of this policy. Ideally, planned land
uses will be formally adopted through a specific plan (or
equivalent), zoning codes and general plan amendments
along with an accompanying programmatic Environmental
Impact Report (EIR) as part of the overall station area plan
ning process. Minimum densities will be used in the calcu
lations to assess achievement of the thresholds.

An existing end station is included as part of the transit cor
ridor for the purposes of calculating the corridor thresh
olds; optional stations will not be included in calculating
the corridor thresholds.

bonus toward meeting the corridor threshold (i.e. one
planned below-market housing unit counts for 1.5 housing
units for the purposes of meeting the corridor threshold.
Below market for the purposes of the Resolution 3434 TOD
policy is affordable to 6O% of area median income for rental
units and 100% of area median income for owner-occupied
units);

• The local jurisdictions in each corridor will determine job
and housing placement, type, density, and design.

• The Corridor Working Groups are encouraged to plan for a
level of housing that will significantly exceed the housing
unit thresholds stated here during the planning process.
Tins will ensure that the Housing Unit Threshold is exceed
ed corridor-wide and that the ridership potential from TOD
is maximized.

5. STATION AREA PLANS
Each proposed physical transit extension project seeking funding
through Resolution 3434 must demonstrate that the thresholds
for the corridor are met through existing development and
adopted station area plans that commit local jurisdictions to a
level of housing that meets the threshold. This requirement may
be met by existing station area plans accompanied by appropriate
zoning and implementation mechanisms. If new station area
plans are needed to meet the corridor threshold, MTC will assist
in funding the plans. The Station Area Plans shall be conducted
by local governments in coordination with transit agencies,
Association of Bay Area Governments (ABAG), MTC and the
Congestion Management Agencies (CMAs).

Station Area Plans are opportunities to define vibrant mixed use,
accessible transit villages and quality transit-oriented develop
ment — places where people will want to live, work, shop and
spend time. These plans should incorporate mixed-use develop
ments, including new housing, neighborhood serving retail,
employment, schools, day care centers, parks and other amenities
to serve the local community.

TABLE 3: Corridor Thresholds Housing Units — Average per Station Area

BART Light Rail Bus Rapid Transit Commuter Rail Ferry

3,850 3,300 2,750 2,200 750

Each corridor is evaluated for the Housing Threshold. For example, a four station commuter rail extension (including the existingend-of-the-line station) would be required to meet a corridor-level threshold of 8,800 housing units.

Project Type

Housing
Threshold

Threshold figures above are an average per station area based on both existing land uses and olanned develonment wthn Iilf



At a minimum, Station Area Plans will define both the land use 6. CORRIDOR WORKING GROUPS
plan for the area as well as the policies—zoning, design stan- The goal of the Corridor Working Groups is to create a more
dards. narking nolicies. etc.—for implementation. The nians ÷. ç,,.



shall at a minimum include the following elements:

• Current and proposed land use by type of use and density
within the half-mile radius, with a clear identification of the
number of existing and planned housing units and jobs;

• Station access and circulation plans for motorized, non-
motorized and transit access. The station area plan should
clearly identify any barriers for pedestrian, bicycle and
wheelchair access to the station from surrounding neigh
borhoods (e.g., freeways, railroad tracks, arterials with mad
equate pedestrian crossings), and should propose strategies
that will remove these barriers and maximize the number of
residents and employees that can access the station by these
means. The station area and transit village public spaces
shall be made accessible to persons with disabilities.

• Estimates of transit riders walking from the half mile station
area to the transit station to use transit;

• Transit village design policies and standards, including
mixed use developments and pedestrian-scaled block size,
to promote the livability and walkabiity of the station area;
TOD-oriented parking demand and parking requirements
for station area land uses, including consideration of pricing
and provisions for shared parking;

• Implementation plan for the station area plan, including
local policies required for development per the plan, market
demand for the proposed development, potential phasing of
development and demand analysis for proposed develop
ment.

The Station Area Plans shall be conducted using existing TOD
design guidelines that have already been developed by ABAG,
local jurisdictions, transit agencies, the CMAs and others. MTC
will work with ABAG to provide more specific guidance on the
issues listed above that must be addressed in the station area
plans and references and information to support this effort. MTC
is conducting an analysis of parking policies that will be made
available when complete, and shall be considered in developing
local parking policies for TODs.

LUOI L1llIaLU UL11 LU FJhhIfih WI U ai LILUI ILL! ILL! UL V

ment along Resolution 3434 transit corridors. Each of the transitextensions subject to the corridor threshold process, as identified
in Table 1, will need a Corridor Working Group, unless the cur
rent level of development already meets the corridor threshold.
Many of the corridors already have a transit project working
group that may be adjusted to take on this role. The Corridor
Working Group shall be coordinated by the relevant CMAs, and
will include the sponsoring transit agency, the local jurisdictions
in the corridor, and representatives from ABAG, MTC, and other
parties as appropriate.

The Corridor Working Group will assess whether the planned
level of development satisfies the corridor threshold as defined
for the mode, and assist in addressing any deficit in meeting the
threshold by working to identify opportunities and strategies at
the local level. This will include the key task of distributing the
required housing units to each of the affected station sites within
the defined corridor. The Corridor Working Group will continue
with corridor evaluation, station area planning, and any neces
sary refinements to station locations until the corridor threshold
is met and supporting Station Area Plans are adopted by the local
jurisdictions.

MTC will confirm that each corridor meets the housing thresh
old prior to the release of regional discretionary funds for con
struction of the transit project.

7. REVIEW OF THE TOD Poiic
MTC staff will conduct a review of the TOD policy and its appli
cation to each of the affected Resolution 3434 corridors, and
present findings to the Commission, within 12 months of the
adoption of the TOD policy.

FOR MORE INFORMATION
James Corless jcorless@mtc.ca.gov 510.817.5709

Valerie Knepper vknepper@mtc.ca.gov 510.817.5824

METROPOLITAN
TRANSPORTATION

COMMISSION
Joseph P. Bort MetroCenter

101 Eighth Street
Oakland, CA 94607-4700

Tel: 510.817.5700
TDD/TTY: 510.817.5769

Fax: 510.817.5848
e-mail: info@mtc.ca.gov

Web site: www.mtc.ca.gov



Eric Lucan <eric@ericlucan.com>

Formal Written Advice 
1 message

Eric Lucan <elucan@novato.org> Mon, Dec 26, 2016 at 10:54 AM
To: advice@fppc.ca.gov

TO WHOM IT MAY CONCERN: 

I am a councilmember for the City of Novato and I am also a member of the Board of Directors of the Sonoma­Marin Area
Rail Transit district (“SMART”). I am writing to request formal written advice from the Fair Political Practices Commission
(“FPPC”) pursuant to Cal. Gov’t Code sec. 83114(b) and 2 Cal. Code Regs. Sec. 18329 with respect to the following
question.

The City Council has previously approved the establishment of, the construction of and the funding for a train station for
the SMART train in Downtown Novato. It is likely that in the future the Novato City Council will be asked to make
additional decisions concerning this Downtown SMART station, including whether to fund the remaining infrastructure
work necessary to complete the platform/stop. Additionally, the SMART Board of Directors will likely be asked whether to
add train service to this new, Downtown Novato train station.

I currently own (100% interest) a rental property (1014 Machin Avenue, Novato – a duplex) that is over 1000ft away from
the future platform for this Downtown SMART station (see image below). The value of my interest in said rental property
exceeds $2,000.00. Does my interest in said rental, real property disqualify me from participating in governmental
decision­making concerning said Downtown train station?

I should also mention that as a councilmember I previously participated in a vote by the Novato City Council to start the
infrastructure work at the Downtown Novato station location. My participation in that vote resulted in a resident filing a
complaint with the FPPC in January 2016. I am still waiting for the FPPC’s decision concerning that complaint. Please be
clear, however, that the instant request is not seeking advice pertaining to that previous participation by me.

Below is my own research: 
In considering other formal advice letters, I have looked at Regulation 18702.2(a) to determine if the decision would have
a reasonably foreseeable financial effect with regards to the two following clauses:

“(10) Would change the character of the parcel of real property by substantially altering traffic levels or intensity of use,
including parking, of property surrounding the official’s real property parcel, the view, privacy, noise levels, or air quality,
including odors, or any other factors that would affect the market value of the real property parcel in which the official has
a financial interest.”

“(12) Would cause a reasonably prudent person, using due care and consideration under the circumstances, to believe
that the governmental decision was of such a nature that its reasonably foreseeable effect would influence the market
value of the official’s property.”

Parking ­ considering the distance and hourly parking restrictions nearby my property, it is unlikely that traffic from train
users would spill over and impact parking near my property. In fact, given that the property is located on an alley street
with no public parking permitted on either side, there should be no impact on parking in the immediate vicinity of the
duplex.

Intensity of Use ­ the duplex is situated in the historic downtown area of Novato which is predominately built out. It would
be speculation to assume that the establishment of the station and its use by SMART will result in development in the
Downtown area. And it would be further speculation that any such development might affect the value of my duplex. For
example, within a 500 feet radius of my duplex, only a few parcels remain undeveloped at all.

Traffic ­ considering the distance again, the fact that my property is separated diagonally, and that it is located on an
"alley street" as opposed to main thoroughfare, it is unlikely that traffic along the regular routes would be affected in a way
that would materially affect the transit patterns of the renters of my duplex.

View ­ the downtown station cannot be viewed from my property

elucan
Text Box
ATTACHMENT 4



Privacy, Noise & Air Quality ­ with or without the station, the train will still pass through the location where the Downtown
station is proposed so the noise and air quality impacts would still exist. The main difference would be that if the station is
fully funded and built and the SMART Board of Directors agrees to have the SMART train stop at the station, the train
would make stops at the station, but given the distance of over 1,000 feet from where the train would stop to my property,
I do not see it having a distinguishably different impact on privacy, noise or air quality.

Thank you for your time and I look forward to hearing from you shortly.

Eric Lucan
Councilmember
City of Novato
415­272­3265

 

tel:(415)%20272-3265
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Eric Lucan <eric@ericlucan.com>

Advice Request 
1 message

Eric Lucan <elucan@novato.org> Wed, Sep 13, 2017 at 5:37 PM
To: advice@fppc.ca.gov

TO WHOM IT MAY CONCERN,

I would like to formally request advice whether or not I have a conflict of interest to participate in discussions and votes with
regards to upcoming North Redwood Corridor project(s) in Novato.

I have a real property interest (1014 Machin Ave, a rental property) that is 1,160ft away from the project as shown in the
image below.

Several years ago, Novato conducted community design charettes to set a vision for the area / parcels involved. Recently,
we have begun receiving applications and interest from various private developers for the parcels in the area. One
developer is proposing a hotel and some retail (http://novato.org/government/community­development/planning­
division/planning­projects/residence­inn­novato) on the northern end of the area. On the parcel closer to me, there appears
to be some interest in a mixed use development of housing and retail that would be up to 3 stories.

Nothing has come before the council yet on either project, but I would like to confirm that there would be no conflict of
interest for me to participate.

I don't believe the project would change the character of my property by substantially altering traffic levels or intensity of
use, parking, view, privacy, noise, air quality, etc.

I am separated from the project by 4 and a half city blocks. My property is immediately adjacent to our historic downtown
which is predominantly built out so there would be no impact on intensity of use.

Thank you for your time in looking into this matter. If you have any questions, please reach out to me directly.

http://novato.org/government/community-development/planning-division/planning-projects/residence-inn-novato
elucan
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Eric Lucan
Councilmember
City of Novato
415­272­3265

tel:(415)%20272-3265
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Eric Lucan <eric@ericlucan.com>

Advice Request 
1 message

Eric Lucan <elucan@novato.org> Sat, Oct 14, 2017 at 3:19 PM
To: advice@fppc.ca.gov

TO WHOM IT MAY CONCERN,

I would like to formally request advice whether or not I have a conflict of interest to participate in upcoming discussions and
decisions regarding a Master Plan Amendment and Precise Development Plan Amendment for the Atherton Place project in
Novato (http://novato.org/government/community­development/planning­division/planning­projects/atherton­place)

I have a real property interest (1014 Machin Ave, a rental property) that is 1700+ feet away from the project as shown in the
image below.

I don't believe the project would change the character of my property by substantially altering traffic levels or intensity of
use, parking, view, privacy, noise, air quality, etc.

I am separated from the project by 5 large city blocks and diagonally separated by Redwood Boulevard which is the old
Highway 101 and a significant divide. My property is immediately adjacent to our historic downtown which is predominantly
built out so there would be no impact on intensity of use.

Thank you for your time in looking into this matter. If you have any questions, please reach out to me directly. My home
address is 26 Truman Drive, Novato CA 94947.

http://novato.org/government/community-development/planning-division/planning-projects/atherton-place
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Eric Lucan
Councilmember
City of Novato
415­272­3265

tel:(415)%20272-3265
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November 7, 2017 

 

Councilmember Eric Lucan 

City of Novato 

elucan@novato.org 

 

Re: FPPC Case No. 16/284 

 

Dear Mr. Lucan: 

 

The Enforcement Division of the Fair Political Practices Commission enforces the 

provisions of the Political Reform Act.1 This letter arises from two sworn complaints, which 

allege that you—in your capacity as a Novato City Councilmember—had a conflict of interest in 

January 2016 when you voted on funding in connection with construction of a downtown 

SMART train station.2 After investigation, the Enforcement Division is closing its file on this 

matter with this letter as discussed below. 

 

The Act and its regulations are amended from time to time. All legal references and 

discussions of law pertain to the Act’s provisions as they existed at the time of your vote in 

January 2016. 

 

No public official at any level of state or local government may make, participate in 

making, or in any way attempt to use his official position to influence a governmental decision in 

which he knows or has reason to know he has a financial interest.3 This type of violation 

commonly is referred to as a conflict of interest. 

 

Various financial interests may give rise to a conflict of interest, including any real 

property in which the public official has a direct or indirect interest of at least $2,000.4 Based on 

our investigation, it appears that in January 2016, you owned a residential duplex on Machin 

Avenue in the City of Novato. On your Statement of Economic Interests for calendar year 2015, 

you reported that the property had a fair market value somewhere in the range of $100,001 to 

                                                 
1 The Political Reform Act—sometimes simply referred to as the Act—is contained in Government Code 

sections 81000 through 91014. The regulations of the Fair Political Practices Commission are contained in 

California Code of Regulations, title 2, sections 18110 through 18997. Unless otherwise noted, all statutory 

references are to the Government Code, and all regulatory references are to Title 2, Division 6 of the California 

Code of Regulations. 
2 SMART is an acronym for Sonoma-Marin Area Rail Transit. 
3 Section 87100. 
4 Section 87103; and Regulation 18700, subdivision (c)(6)(B). 
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$1,000,000—and you reported rental income from this property in the range of $10,001 to 

$100,000. 

 

On January 26, 2016, at a meeting of the Novato City Council, one of the agenda items 

was: “CONSIDERATION OF AND DIRECTION REGARDING FUNDING 

CONSTRUCTION OF A DOWNTOWN SMART TRAIN STATION.” 

 

The proposed location for the train station was near the intersection of Grant and Railroad 

Avenue. According to Google Maps, the walk from your rental property to this intersection takes 

about four minutes. (Parcel to parcel, you indicated the distance is about 800 feet.)  

 

The agenda item involved consideration of the following options: 

 

➢ Option 1 – Fund construction of a full station. 

➢ Option 2 – Fund construction only of an initial phase of the station. 

➢ Option 3 – Do not fund a downtown station at this time. 

 

The staff report for this agenda item included the following recommendation: “Although 

City staff is supportive of a downtown SMART station, with the combination of other city 

priorities, uncertainties and the costs as detailed in the discussion, staff finds it is not able to 

recommend moving forward with construction of a station (Option 1 or 2) at this time.” 

 

At the meeting, you made a motion in favor of Option 2. The motion received a second 

and carried three to two—making your vote a deciding vote. 

 

One element of a conflict of interest is reasonable foreseeability, but a financial effect 

need not be likely to be considered reasonably foreseeable. In general, if the financial effect can 

be recognized as a realistic possibility and more than hypothetical or theoretical, it is reasonably 

foreseeable.5 In this regard, one consideration is: “[w]hether the public official has the type of 

financial interest that would cause a similarly situated person to weigh the advantages and 

disadvantages of the governmental decision on his or her financial interest in formulating a 

position.”6 

 

Another element of a conflict of interest is a material financial effect. This may be found 

to exist if voting “[w]ould cause a reasonably prudent person, using due care and consideration 

under the circumstances, to believe that the governmental decision was of such a nature that its 

reasonably foreseeable effect would influence the market value of the official’s property.”7 

 

It is unclear how much of an effect your vote might have on the value of your property 

and your rental income, but tenants and buyers may consider the presence of a nearby SMART 

station to be an attractive convenience.  

                                                 
5 See Regulation 18701, subdivision (b). 
6 Regulation 18701, subdivision (b)(6). 
7 Regulation 18702.2, subdivision (a)(12). 
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However, you have been recusing yourself from subsequent, related agenda items. Also, 

you requested advice via email before your January 2016 vote (albeit only six days before 

voting, which was not enough time for a response). Additionally, on your Form 700 filing for 

calendar year 2014, you reported that you acquired your rental property on September 30, 

2014—which was a time when the conflict of interest regulations were being amended. 

 

Under these circumstances, we are not pursuing this matter. Please note, however, that 

this is not a letter of exoneration, and you may wish to request advice before casting any related 

votes in the future. If you do request advice, bear in mind that there are specific rules about how 

many days may be required to provide a meaningful response—and six days may not be enough 

time.8 For more information, please visit our website at: www.fppc.ca.gov/advice.html. 

 

The information gathered in this case will be retained and may be considered in the future 

should an enforcement action become necessary due to newly discovered information or failure 

to comply with the Act in the future. Failure to comply with the Act in the future may result in 

the imposition of administrative or civil penalties against you by the Commission—and certain 

violations of the Act may be prosecuted by law enforcement agencies as criminal offenses. 

 

Thank you for your attention to this matter. Your cooperation in ensuring that the 

requirements of the Act are consistently satisfied is greatly appreciated. Please do not hesitate to 

call if you have any questions. 

 

 

      Very truly yours, 

 

 

      Neal P. Bucknell 

      Senior Commission Counsel 

      Enforcement Division 

      nbucknell@fppc.ca.gov 

      (916) 323-6424 

 

 

cc: Ms. Tina McMillan, Sworn Complainant; 

 Mr. Al Dugan, Sworn Complainant  

                                                 
8 For example, Section 83114, subdivision (b), provides: “Any person may request the Commission to 

provide written advice with respect to the person’s duties. . . . Such advice shall be provided within 21 working days 

of the request, provided that the time may be extended for good cause. It shall be a complete defense in any 

enforcement proceeding initiated by the Commission . . . if the requester, at least 21 working days prior to the 

alleged violation, requested written advice from the Commission in good faith, disclosed truthfully all the material 

facts, and committed the acts complained of either in reliance on the advice or because of the failure of the 

Commission to provide advice within 21 days of the request or such later extended time.” 




